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CHAPTER SCR 20
RULES OF PROFESSIONAL CONDUCT FOR ATTORNEYS

PREAMBLE: A LAWYER’'S RESPONSIBILITIES SCR 20:3.10 Omitted.
SCR 20:1.0 Terminology. SUBCHAPTER IV
SUBCHAPTER | TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
CLIENT-LAWYER RELATIONSHIP SCR 20:4.1  Truthfulness in statements to others.
SCR 20:1.1  Competence. SCR 20:4.2  Communication with person represented by counsel.
SCR 20:1.2  Scope of representation and allocation of authority between law$€iR 20:4.3  Dealing with unrepresented person.
and client. SCR 20:4.4  Respect for rights of 3rd persons.
SCR 20:1.3  Diligence. SCR 20:4.5 Guardians ad litem.
SCR 20:1.4  Communication. SUBCHAPTER V
A E%i?iaemiamy LAW FIRMS AND ASSOCIATIONS
SCR 20:1.7  Conflicts of interest current clients. ggg 382% Egzpons!g!:!?es 0; partr;)ersd,. mz;m:;\gers, and supervisory lawyers.
1. flict of interest: prohibited transactions. = ponsibiilies of & subordinate 'awyer.
ggs 381 g gg?ies to former clignts SCR 20:5.3  Responsibilities regarding nonlawyer assistants.
SCR 20:1.10 Imputed dis ualificatioﬁ' eneral rule SCR20:5.4 Professmnal |ndepe;ndence ofa Iayvy_er. - :
SCR 20111 S E}cial congicts of interégt for former and current government SCR 20:5.5  Unauthorized practice of law; multijurisdictional practice of law.
o officerps and employees 9 SCR20:5.6  Restrictions on right to practice.
SCR 20:1.12 Former judge, arbitrator, mediator or other 3rd—party neutral. SCR20:57  Limited "ab'“téﬁgg_ﬂiﬁég Vi
SCR 20:1.13 Organization as client.
SCR 20:1.14 Client with diminished capacity. PUBLIC SERVICE
SCR 20:1.15 Safekeeping property; trust accounts and fiduciary accounts.  SCR 20:6.1  Voluntary pro bono publico service.
SCR 20:1.16 Declining or terminating representation. SCR 20:6.2  Accepting appointments.
SCR 20:1.17 Sale of law practice. SCR 20:6.3 Membership in legal services organization.
SCR 20:1.18 Duties to prospective client. SCR 20:6.4 Law reform activities affecting client interests.
SUBCHAPTER II SCR 20:6.5  Nonprofit and court-annexed limited legal services programs.
COUNSELOR SUBCHAPTER VI
SCR 20:2.1  Advisor. INFORMATION ABOUT LEGAL SERVICES
SCR 20:2.2  Omitted. SCR 20:7.1 Communications concerning a lawyer’s services.
SCR 20:2.3  Evaluation for use by 3rd persons. SCR 20:7.2  Advertising.
SCR 20:2.4  Lawyer serving as 3rd-party neutral. SCR 20:7.3  Direct contact with prospective clients.
SUBCHAPTER IlI SCR 20:7.4  Communication of fields of practice.
ADVOCATE SCR 20:7.5  Firm names and letterheads.

SCR 20:7.6  Political contributions to obtain government legal engagements or

SCR 20:3.1  Meritorious claims and contentions. . A
appointments by judges.

SCR 20:3.2  Expediting litigation.

SCR 20:3.3  Candor toward the tribunal. SUBCHAPTER VIII

SCR 20:3.4  Fairness to opposing party and counsel. MAINTAINING THE INTEGRITY OF THE PROFESSION
SCR 20:3.5 Impatrtiality and decorum of the tribunal. SCR 20:8.1 Bar admission and disciplinary matters.

SCR 20:3.6  Trial publicity. SCR 20:8.2  Judicial and legal officials.

SCR 20:3.7  Lawyer as witness. SCR 20:8.3  Reporting professional misconduct.

SCR 20:3.8  Special responsibilities of a prosecutor. SCR 20:8.4  Misconduct.

SCR 20:3.9  Advocate in nonadjudicative proceedings. SCR 20:8.5 Disciplinary authority; choice of law.

_ Note: SCR Chapter 20 was adopted by the supreme court on June 10, 1987, effieget involving dishonesty, fraud, deceit or misrepresentation. See
tive January 1, 1988; amended January 1, 1989; November 6, 1990; May 29, 1 e 8.4

October25, 1991; November 21, 1991; April 19, 1995; November 15, 1995; June 28, € o.4.

1996; October 28, 1996; July 1, 1997; January 1, 1999; January 1, 2000; Novembef4] In all professional functions a lawyer should be competent,

14, 2001; July 1, 2004; July 1, 2007; January 1, 2009; June 17, 2009; January 1, 343t and diligent. A lawyer should maintain communication
. ) with a client concerning the representation. A lawyer should keep
PREAMBLE: A LAWYER'S RESPONS“TD’”‘ITIES in confidence information relating to representation of a client
[1] A lawyer, as a member of the legal profession, is a represglzept so far as disclosure is required or permitted by the Rules
tative ofclients, an officer of the legal system and a public citizefy professional Conduct or other law.
having special respons_lblllty fo_r the quality of justice. . [5] A lawyer’s conduct should conform to the requirements of
[2] As a representative of clients, a lawyer performs varioyse |a,, hoth in professional service to clients and in the lawyer's
fun dctlort1s. aﬂfsadw?otrﬁ a Ia}yvy?r plrovulje$ ?]tcllenta/vnfgl’;ln 't'.‘fo”“e siness and personal affairs. A lawyer should use the law’s pro-
understanding of the clients legal rights and obligations a dures only for legitimate purposes and not to harass or intimi-
explains their practical implications. As advocate, a lawyer ze% o others.yAdwye?should gerr?onstrate respect for the legal sys-
N

ously asserts the client’s position under the rules of the advers nd for those who serve it including iud ther | rs and
system. As negotiator, a lawyer seeks a result advantageous tggHea"d 10 (NoSe who Serve Iit, iIncluding Judges, other lawyers a
ic officials. While it is a lawyer’s duty, when necessary, to

client but consistent with requirements of honest dealings wi k < A °
others. As aevaluator, a lawyer acts by examining a client’s leg allenge the rectitude of official action, it is also a lawyer’s duty
affairs and reporting about them to the client or to others.  t0 uphold legal process. _

[3] In addition to these representational functions, a lawyer [6] As @ public citizen, a lawyer should seek improvement of
may serve as a 3rd-party neutral, a nonrepresentational role hélg-1aw, access to the legal system, the administration of justice
ing the parties to resolve a dispute or other matter. Some of thaRé the quality of service rendered by the legal profession. As a
rulesapply directly to lawyers who are or have served as 3rd—-pafigmber of a learned profession, a lawyer should cultivate knowl-
neutrals. See, e.g., Rule 1.12 and Rule 2.4. In addition, there eftge of the law beyond its use for clients, employ that knowledge
rulesthat apply to lawyers who are not active in the practice of law reform of the law and work to strengthen legal education. In
or to practicing lawyers even when they are acting in a nonprofasidition, a lawyer should further the public’s understanding of
sional capacity. For example, a lawyer who commits fraud in thed confidence in the rule of law and the justice system because
conduct of a business is subject to discipline for engaging in cdegal institutions in a constitutional democratgpend on popular
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participation and support to maintain their authority. A lawyer [14] The Rules of Professional Conduct are rules of reason.
should be mindful of deficiencies in the administration of justicEhey should be interpreted with reference to the purposes of legal
and of the fact that the poor, and sometimes persons who areraptesentation and of the law itself. Some of the rules are impera-
poor, cannot afford adequate legal assistance. Therefore, all léives, cast in the terms “shall” or “shall not.” These define proper
yers should devote professional time and resources and use awieduct for purposes of professional discipline. Others, generally
influence to ensure equal access to our system of justice forcalbt in the term “may,” are permissive and define areas under the
those who because of economic or social barcemsot afford or rules in which the lawyer has discretion to exercise professional
secure adequate legal counsel. A lawyer should aid the legal goalgment. Naisciplinary action should be taken when the lawyer
fession in pursuing these objectives and should help the bar reghwoses not to act or acts within the bounds of such discretion.
late itself in the public interest. Other rules define the nature of relationships between the lawyer
[7]1 Many of a lawyer’s professional responsibilities are preand others. The rules are thus partly obligatory and disciplinary
scribed in the Rules of Professional Conduct, as well as substand partly constitutive and descriptive in that they define a law-
tive and procedural law. However, a lawyer is also guided by pger’s professional role. Many of the Comments use the term
sonal conscience and the approbation of professional peers:should.” Comments do not add obligations to the rules but pro-
lawyer should strive to attain the highest level of skill, to improwdde guidance for practicing in compliance with the rules.
the law and the legal profession and to exemplify the legal profes-[15] The rules presuppose a larger legal context shaping the
sion’s ideals of public service. lawyer’s role. That context includes court rules and statutes relat-
[8] A lawyer’s responsibilities as a representative of clients, amg to matters of licensure, laws defining specific obligations of
officer of the legal system and a public citizen are usually harmawyers and substantive and procedural law in general. The Com-
nious.Thus, when an opposing party is well represented, a lawyeents are sometimes used to alert lawyers to their responsibilities
can be a zealous advocate on behalf of a client and at the samedinder such other law.
assume that justice is being done. So also, a lawyer can be sure thgte] Compliancewith the rules, as with all law in an open soci-
preserving client confidences ordinarily serves the public interesy, depends primarily upon understanding and voluntary com-
because people are more likely to seek legal advice, and therghance, secondarily upon reinforcement by peer and public opin-
heed their legal obligations, when they know their communicn and finally, when necessary, upon enforcement through
tions will be private. disciplinary proceedings. The rules do not, however, exhaust the
[9] In the nature of law practice, however, conflicting responsioral and ethical considerations that should inform a lawyer, for
bilities are encountered. Virtually all difficult ethical problemsio worthwhile human activity can be completely defined by legal
arise from conflict between a lawyer’s responsibilities to clientgjles. The rules simply provide a framework for the ethical prac-
to the legal system and to the lawyer’s own interest in remainitige of law.
an ethical person while earning a satisfactory living. The Rules of[17] Furthermore, for purposes of determining the lawyer’s
Professional Conduct often prescribe terms for resolving sugtithority and responsibilitprinciples of substantive law external
conflicts. Within the framework of these rules, however, many these rules determine whether a client-lawyer relationship
difficult issues of professional discretion can arise. Such issuggsts.Most of the duties flowing from the client-lawyer relation-
must be resolved through the exercise of sensitive professiogtip attach only after the client has requested the lawyer to render
and moral judgment guided by the basic principles underlying thgjal services and the lawyer has agreed to do so. But there are
rules. These principles include the lawyer’s obligation zealouslyme duties, such as that of confidentiality under Rule 1.6, that
to protect and pursue a client’s legitimate interests, within thgachwhen the lawyer agrees to consider whether a client-lawyer
bounds of the law, while maintaining a professional, courteopsiationshipshall be established. See Rule 1.18. Whether a client—
and civil attitude toward all persons involved in the legal systemawyer relationship exists for any specific purpose can depend on
[10] The legal profession is largely self-governing. Althougthe circumstances and may be a question of fact.
other professions also have been granted powers of self-governf18] Under various legal provisions, including constitutional,
ment, the legal profession is unique in this respect because ofdkgutory and common law, the responsibilities of government
close relationship between the profession and the processeg@f/ers may include authority concerning legal matters that ordi-
government and law enforcement. This connection is manifesigstily reposes in the client in private client-lawyer relationships.
in the fact tha.t ultimate aUthorlty over the Iegal prOfGSSIon For examp|e’ a |awyer for a government agency may have author-
vested largely in the courts. ity on behalf of the government to decide upon settlement or
[11] To the extent that lawyers meet the obligations of theithether to appeal from an adverse judgment. Such authority in
professional calling, the occasion for government regulationvarious espects is generally vested in the attorney general and the
obviated. Self-regulation also helps maintain the legal profesate’s attorney in state government, and their federal counter-
sion’s independence from government domination. An indepggarts, and the same may be true of other government law officers.
dent legal profession is an important force in preserving govemiso, lawyers under the supervision of these officers may be
ment under law, for abuse of legal authority is more readifuthorized to represent several government agencies in intragov-
challenged by a profession whose members are not dependerdrdfnental legal controversies in circumstances where a private
government for the right to practice. lawyer could not represent multiple private clients. These rules do
[12] The legal profession’s relative autonomy carries with iiot abrogate any such authority. Similarly, there are federally rec-
special responsibilities of self-government. The profession hasgnized Indian tribes with tribal governments in the State of Wis-
responsibility to assure that its regulations are conceived in t@nsin and these tribes have rights of self-government and self-
public interest and not in furtherance of parochial or self-intedetermination. It is not the intent of these rules to abrogate any
ested concerns of the bar. Every lawyer is responsible for obsgreh authority of tribal governments.
vance of the Rules of Professional Conduct. A lawyer should also[lg] Failure to comply with an obligation or prohibition
aid in securing their observance by other lawyers. Neglect of th@s@osed by a rule is a basis for invoking the disciplinary process.
responsibilities compromises the independence of the professigfe rules presuppose that disciplinary assessment of a lawyer’s
and the public interest which it serves. conduct will be made on the basis of the facts and circumstances
[13] Lawyers play a vital role in the preservation of societys they existed at the time of the conduct in question and in recog-
The fulfillment of this role requires an understanding by lawyerstion of the fact that a lawyer often has to act upon uncertain or
of their relationship to our legal system. The Rules of Professioi@tomplete evidence of the situation. Moreover, the rules presup-
Conductwhen properly applied, serve to define that relationshipose that whether or not discipline should be imposed for a viola-
Scope tion, and the severity of a sanction, depend on all the circum-
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stances, such as the willfulness and seriousness of the violation(e) “Fraud” or “fraudulent” denotes conduct that is fraudulent
extenuating factors and whether there have been previous vialader the substantive or procedural law of the applicable jurisdic-
tions. tion and has a purpose to deceive.

[_20] Viol_ation of a rule should not _itself give rise to a cause of (f) “Informed consent” denotes the agreement by a person to
action against a lawyer nor should it create any presumptiongihroposed course of conduct after the lawyer has communicated
such acase that a legal duty has been breached. In addition, vigligequate information and explanation about the material risks of
tion of a rule does not necessarily warrant any other nondisciplghd reasonably available alternatives to the proposed course of
ary remedy, such as disqualification of a lawyer in pending litiggpnduct.
tion. The rules are designed to provide guidance to lawyers and t?g) “Knowingly,” “known,” or “knows” denotes actual knowl-

provide a structure for regulating conduct through disciplinar A . : \
. . : TR Zdge of the fact in question. A person’s knowledge may be
agenciesThey are not designed to be a basis for civil liability. Fur%;mJre d from circumstances.

thermore, the purpose of the rules can be subverted when they . - -
invoked by opposing parties as procedural weapons. The fact thath) “Misrepresentation” denotes communication of an untruth,
a rule is a just basis for a lawyer’s self-assessment, safiotion- either .knpwmgly.or vylth reckless disregard, whether by statement
ing a lawyer under the administration of a disciplinary authorit9! omission, which if accepted would lead another to believe a
does not imply that an antagonist in a collateral proceeding @Mdition exists that does not actually exist.

transaction has standing to seek enforcement of the rule. Never¢i) “Partner” denotes a member of a partnership, a shareholder
theless, since the rules do establish standards of conduct by liave law firm oganized as a professional corporation, or a member
yers, a lawyer’s violation of a rule may be evidence of breach@ffan association authorized to practice law.

the applicable standard of conduct. . _(j) A “prosecutor” includes a government attorney or special
[21] The comment accompanying each rule explains and illysrosecutor (i) in a criminal case, delinquency action, or proceed-
trates the meaning and purpose of the rule. The Preamble andigfjjshat could result in a deprivation of liberty or (ii) acting in con-
note on Scope provide general orientation. The Comments gi&tion with the protection of a child or a termination of parental
intended as guides to interpretation, but the text of each rulgights proceeding or (jii) acting as a municipal prosecutor.

authoritative. “ - " ; :
Wisconsin Comment: In addition to the ABA Comments, SCR Chapter 20 (k) Reasonable” or reasonably when used in relation to con-

includes Wisconsin Committee Comments, which were proposed by the Wiscor@i4Ct by a lawyer denotes the conduct of a reasonably prudent and
Ethics2000 Committee, and Wisconsin Commenttded by the Wconsin Supreme competent lawyer.

Court wherehe court deemed additional guidance appropriate. These comments are B e . . . X

not adopted, but will be published and may be consulted for guidance in interpreting(L) “Reasonable belief” or “reasonably believes” when used in

and applying the Rules of Professional Conduct for Attorneys. reference to a lawyer denotes that the lawyer believes the matter

. in question and that the circumstances are such that the belief is
SCR 20:1.0 Terminology. (ag) “Advanced fee” denotes an regsonable.

amount paid to a lawyer in contemplation of future services, (m) “Reasonably should know” when used in reference to a

which will be earned at an agreed-upon basis, whether houyl
flat, or another basis. Any am%unt pai(Fj) to a lawyer in contemp@g\/yer denotes that a lawyer of reasonable prudence and compe-
! . ence would ascertain the matter in question.

tion of future services whether on an hourly, flat or other basis, N A ) -
an advanced fee regardless of whether that fee is characterized 4'M) “Retainer” denotes an amount paid specifically and
an “advanced fee,” “minimum fee,” “nonrefundable fee,” or an§olely to secure the availability of a lawyer to perform services on
other characterization. Advanced fees are subject to the requirebalf of a client, whether designated a “retainer,” “general
ments of SCR 20:1.5, SCR 20:1.15 (b) (4) or (4m), SCR 20:1.1ainer,” “engagement retainer,” “reservation fee,” “availability
(e) (4) h., SCR 20:1.15 (g), and SCR 20:1.16 (d). fee,” or any other charact_e_rization. Th_is amount does not consti-
(ar) “Belief” or “believes” denotes that the person involvedutepayment for any specific legal services, whether past, present,
actually supposed the factduiestion to be true. A person’s beliefor future and may not be billed against for fees or costs at any
may be inferred from circumstances. point. Aretainer becomes the property of the lawyer upon receipt,
(b) “Consult” or “consultation” denotes communication 01but is subject to the requirements of SCR 20:1.5 and SCR 20:1.16

informationreasonably sufficient to permit the client to appreciate’/: ] )
the significance of the matter in question. ~ (n) “Screened” denotes the isolation of a lawyer from any par-
(c) “Confirmed in writing,” when used in reference to thdicipation in a matter through the timely imposition of procedures
informed consent of a person, denotes informed consent thaf{§lin a firm that are reasonably adequate under the circum-
given in writing by the person or a writing that a lawyer prompt§tances to protect information that the isolated lawyer is obligated
transmits to the person confirming an oral informed consent. S@eProtect under these rules or other law.
par. (f) for the definition of “informed consent.” If it is not feasible (0) “Substantial” when used in reference to degree or extent
to obtain or transmit the writing at the time the person givelenotes a material matter of clear and weighty importance.
informed consent, then the lawyer must obtain or transmit it (p) “Tribunal” denotes a court, an arbitrator in a binding arbi-
within a reasonable time thereafter. tration proceeding or a legislative body, administrative agency or
(d) “Firm” or “law firm” denotes a lawyer or lawyers in a lawother body acting in an adjudicative capacity. A legislative body,
partnership, professional corporation, sole proprietorship or otltministrative agency or othieody acts in an adjudicative capac-
association authorized to practice law; or lawyers employed ifitgawhen a neutral official, after the presentation of evidence or
legal services organization or the legal department of a corpoggal argument by a party or parties, will render a binding legal
tion or other organization, including a government entity.  judgment directly affecting a party’s interests in a particular mat-
(dm) “Flat fee” denotes a fixed amount paid to a lawyer faer.
specific, agreed—upon services, or for a fixed, agreed-upon staggq) “Writing” or “written” denotes a tangible or electronic
in a representation, regardless of the time required of the lawygtord of a communication or representation, including handwrit-
to perform the service or reach the agreed-upon stage in the reig- typewriting, printing, Photostating, photography, audio or
sentation. Alat fee, sometimes referred to as “unit billing,” is notideo recording and e-mail. A “signed” writing includes an elec-
an advance against the lawyer’s hourly rate and may not be biligshic sound, symbol or process attached to or logically associated
against at ahourly rate.Flat fees become the propertytio¢ law- yith awriting and executed or adopted by a person with the intent
yer upon receipt and are subject to the requirements of Sﬁﬁsign the writing.
20:1.5, SCR 20:1.15 (b) (4) or (4m), SCR 20:1.15 (&) (4) h., SCRiistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv; Sup. Ct. Order No.
20:1.15 (g), and SCR 20:1.16 (d). 06-04, 2007 WI 48, 297 Wis. 2d xv.
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CaseNote: Suppression of evidence is not a remedy available for an ethical violaith respect to the matter. Additional screening measures that are appropriate for the
tion. State v. Maloney, 2004 WI App 141, 275 Wis. 2d 557, 685 N.W.2d 62particular matter will depend on the circumstances. To implement, reinforce and

03-2180. remindall affected lawyers of the presence of the screening, it may be appropriate for
NOTE: The above annotation cites to SCR 20 as it existed prior to the adop- the firm to undertake such procedures as a written undertaking by the screened lawyer

tion of Sup. Ct. Order No. 04-07. to avoid any communication with other firm personnel and any contact with any firm
Wisconsin’s NevRules of Professional Conduct for Attorneys. Pierce & Dietrichfiles or other materials relating to the matter, written notice and instructions to all

Wis. Law. Feb. 2007. other firm personnel forbidding any communication with the screened lawyer relat-
Ethics: Obtaining informed Consent. Dietrich. Wis. Law. Sept. 2007. ing to the matter, denial of access by the screened lawyer to firm files or other materi-

Wisconsin Comnittee Comment: The Committee has added definitions of “Con_alsdreluatmr? tof_the matter anld periodic reminders of the screen to the screened lawyer
sult,” “misrepresentation,” and “prosecutor” that are not part of the Model Rule. fid all other firm personnel. . .
the definition of “firm,” the phrase “including a government entity” is added to make [10] In order to be effective, screening measures must be implemented as soon as
the coverage more explicit. Because the provisions of the rule are renumbered toR§g&lical after a lawyer or law firm knows or reasonably should know that there is a
serve the alphabetical arrangement, caution should be used when referring td18g¢l for screening.
ABA Comment. Editor’s Note: Section 7 ofSupreme Court Order No. 06—04 states: “The follow-
ABA Comment: Confirmed in Writing. [1] If it is not feasible to obtain or trans- ing Comment to SCR 20:1.0 (dm) is not adopted, but will be published and may be
mit a written confirmation at the time the client gives informed consent, then the ls&@nsulted for guidance in interpreting and applying the Wisconsin Rules of Profes-
yer must obtain or transmit it within a reasonable time thereafter. If a lawyer H#gnal Conduct: _ .
obtained a client's informed consent, the lawyer may act in reliance on that conseWisconsin Comment.The definition of flat fee specifies that flat fees “become
so long as it is confirmed in writing within a reasonable time thereafter. the property of the lawyer upon receipt.” Notwithstanding, the lawyer must either
Firm. [2] Whether two or more lawyers constitute a firm within paragraph (c) ca#eposit the advanced flat fee in trust until earned, or comply with the alternative in
depend on the specific facts. For example, two practitioners who share office spae® 20:1.15 (b) (4m), alternative protection for advanced fees. In addition, as speci-
and occasionally consult or assist each other ordinarily would not be regardedieg in the definition, flat fees are subject to the requirements of all rules to which
constituting a firm. However, if they present themselves to the public in a way ti#gtvanced fees are subject.
suggestshat they are a firm or conduct themselves as a firm, they should be regarded
as a firm for purposes of the Rules. The terms of any formal agreement between asso-
ciated lawyers are relevant in determining whether they are a firm, as is the fact that
they have mutual access to information concerning the clients they serve. Further- SUBCHAPTER |
more, it is relevant in doubtful cases to consider the underlying purpose of the Rule
that is involved. A group of lawyers could be regarded as a firm for purposes of the —
Rule that the same lawyer should not represent opposing parties in litigation, while CLIENT-LAWYER RELATIONSHIP
it might not be so regarded for purposes of the Rule that information acquired by one
Iavg]e\;\lli?haglst:)uetcetdtéotsg(I);r\:\?zj.epartment of an organization, including the goverSCR 20:1.1 Competence. A lawyer shall provide competent
ment, there is ordinarily no question that the members of the department consti{épresemat'on toa P“ent- Competent representation requires the
a firm within the meaning of the Rules of Professional Conduct. There can be unéegal knowledge, skill, thoroughness and preparation reasonably
hether Ihe o Gepariment of & borporation Fepresents & SUBsidian o an sfAIELeSsaly for the representation.
corporation, as well as the corporation by which the members of the department al istory: Sup. Ct. Order No. 04-07, 2007_W| 4,293 WIS: Z_d XV
directly enployed. A similar question can arise concerning an unincorporated associABA Comment: Legal Knowledge and Skill[1] In determining whether a law-
ation and its local affiliates. yer employs the requisite knowledge and skill in a particular matter, relevant factors
[4] Similar questions can also arise with respect to lawyers in legal aid and lefpgludethe relative complexity and specialized nature of the matter, the lawyer's gen-
services organizations. Depending upon the structure of the organization, the effifbexperience, the lawyer's training and experience in the field in question, the prep-
organization or differentomponents of it may constitute a firm or firms for purposegration and study the lawyer is able to give the matter and whether it is feasible to refer
of these Rules. the matter to, or associate or consult with, a lawyer of established competence in the
Fraud. [5] When used in these Rules, the terms “fraud” or “fraudulent” refer fild in question. In many instances, the required proficiency is that of a general prac-
conduct that is characterized as such under the substantive or procedural law of{RBer- Expertise in a particular field of law may be required in some circumstances.
applicable jurisdiction and has a purpose to deceive. This does not include merelg] A lawyer needhot necessarily have special training or prior experience to han-
negligent misrepresentation or negligent failure to apprise another of relevant infJ legal problems of a type with which the lawyer is unfamiliar. A newly admitted
mation.For purposes of these Rules, it is not necessary that anyone has suffered ¢ifyer can be as competent as a practitioner with long experience. Some important
ages or relied on the misrepresentation or failure to inform. legal skills, such as the analysis of precedent, the evaluation of evidence and legal
Informed Consent. [6] Many of the Rules of Professional Conduct require thélrafting, are required in all legal problems. Perhaps the most fundamental legal skill
lawyer toobtain the informed consent of a client or other person (e.g., a former cli€qsists of determining what kind of legal problems a situation may involve, a skill
or, under certain circumstances, a prospective client) before accepting or contindfiigj necessarily transcends any particular specialized knowledge. A lawyer can pro-
representation or pursuing a course of conduct. See, e.g., Rules 1.2 (c), 1.6 (a dequate representation in a wholly novel field through necessary study. Compe-
1.7 (b). The communication necessary to obtain such consent will vary accordinéeid} representation can also be provided thraliglassociation of a lawyer of estab-
the Rule involved and the circumstances giving rise to the need to obtain inforniéfed competence in the field in question.
consent. The lawyer must make reasonable efforts to ensure that the client or othig] In an emergency a lawyer may give advice or assistance in a matter in which
person possesses information reasonably adequate to make an informed deciéieawyer does not have the skill ordinarily required where referral to or consultation
Ordinarily, this will require communication that includes a disclosure of the facts aied association with another lawyer would be impractical. Even in argemgrhow-
circumstances giving rise to the situation, any explanation reasonably necessagves, assistance should be limited to that reasonably necessary in the circumstances,
inform the client or other person of the material advantages and disadvantages ofath#l-considered action under emergency conditions can jeopardize the client’s
proposed course of conduct and a discussion of the client’s or other person’s optiotesest.
and alternatives. In some circumstances it may be appropriate for a lawyer to advige] A lawyer may accept representation where the requisite level of competence
a client or other person to seek the advice of other counsel. A lawyer need not infesm be achieved by reasonable preparation. This applies as well to a lawyer who is
a client or other person of facts or implications already known to the client or otlagypointed as counsel for an unrepresented person. See also Rule 6.2.
personnevertheless, a lawyer who does not personally inform the client or other perThoroughness and Preparation[5] Competent handling of a particular matter
son assumes the risk that the client or other person is inadequately informed anghiigdes inquiry into and analysis of the factual and legal elements of the problem,
consent isnvalid. In determining whether the information and explanation providegihd use of methods and procedures meeting the standards of competent practitioners.
are reasonably adequate, relevant factors include whether the client or other pejisgiyo includes adequate preparation. The required attention and preparation are
is experienced in legal matters generally and in making decisions of the tyR&ermined ippart by what is at stake; major litigation and complex transactions ordi-
involved,and whether the client or other person is independently represented by o{igily require more extensive treatment than matters of lesser complexity and conse-
counsel in giving the consent. Normally, such persons need less information goidnce. An agreement between the lawyer and the client regarding the scope of the
explanation than others, and generally a client or other person who is independg@iiYesentatiomay limit the matters for which the lawyer is responsible. See Rule 1.2
represented by other counsel in giving the consent should be assumed to have gijen
informed consent. ) . ) ) Maintaining Competence.[6] To maintain the requisite knowledge and skill, a
_[7] Obtaininginformed consent will usually require an affirmative response by thewyer should keep abreast of changes in the law and its practice, engage in continu-
client or other person. In general, a lawyer may not assume consent from a cliqAgSstudy and education and comply with all continuing legal education requirements
or other person’s silence. Consent may be inferred, however, from the conduct gf @hich the lawyer is subject.
client or other person who has reasonably adequate information about the matter. A
number of Rules require that a person’s consent be confirmed in writing. See Rules . .
1.7 (b) and 1.9 (a). For a definition of “writing” and “confirmed in writing,” see paraSCR 20:1.2 Scope of representation and allocation of
graphs (n) and (bDther Rules require that a client's consent be obtained in a writingthority between lawyer and client. (a) Subject to pars. (c)

;'agrgg‘ﬁ;’ght?ﬁf“e“‘- See, e.g., Rules 1.8 (a) and (g). For a definition of *signed,” 366y () "3 |awyer shall abide by a client's decisions concerning the

Screened[8] This definition applies to situations where screening of a personal@bjectives of representation and, as required by SCR 20:1.4, shall
disqualified lawyer is permitted to remove imputation of a conflict of interest undgionsultwith the client as to the means by which they are to be pur-

Rules 1.11, 1.12 or 1.18. . X .
[9] The purpose of screening is to assure the affected parties that confidential in(%\'j—ed' A lawyer may take such action on behalf of the client as is

mation known by the personally disqualified lawyer remains protected. The perstmpliedly authorized to carry out the representation. A lawyer
ally disqualified lawyer should acknowledge the obligation not to communicate wighall abide by a client’'s decision whether to settle a matter. In a

any of the other lawyers in the firm with respect to the matter. Similarly, other lawyers; - . S
in the firm who are working on the matter should be informed that the screeningr,’ minal case or any proceeding that could result in deprivation of

in place and that they may not communicate with the personally disqualified lawji@erty, the lawyer shall abide by the client’s decision, after con-

2009-10 Wis. Stats. Appendix database updated and current through August 31, 2011. Changes effective on or prior to 1-1-12
are printed as if currently in effect. Statutory changes effective after 1-1-12 are designated by NOTES.



Current through August 31, 2011.

Updated 09-10 Wis. Stats Appendix Database RULES OF PROFESSIONAL CONDUCT

sultation with the lawyer, as to a plea to be entered, whether teg&e%r%emslumiting Scot?el,of $e§§sentati046]:hfi hs%?pe qu stervigestﬁo l:e
P : ; ; ; provided by a lawyer may be limited by agreement with the client or by the terms
waive jury trial and whether the client will testify. under vhich the lawyer’s services are made available to the client. When a lawyer has

(b) A lawyer'srepresentation of a client, including representapeenbretl,ain,ftij ttly an titnsurerl ttt) Be?rﬁer)t an insured, for exaﬂ?le,ttze represe?t{ation
; ; : - may be limited to matters related to the insurance coverage. A limited representation
tlon, by aPPO'”tme”t' do,es not.constltute an.endorseme;ln?cn may be appropriate because the client has limited objectives for the representation.
ent’s political, economic, social or moral views or activities.  in addition, the terms upon which representation is undertaken may exclude specific
_(c) A lawyer may limit the scope of the representation if g B G e e e O e 2 ot the lawmyer
limitation is reasonable under the circumstances and the cligfgrds as repugnant or imprudent.
gives informed consent. [7] Althoughthis Rule affords the lawyer and client substantial latitude to limit the
. . representation, the limitation must be reasonable under the circumstances. If, for
(d) A lawyer shall not counsel a client to engage, or assist a eltample, alient's objective is limited to securing general information about the law
ent, inconduct that the lawyer knows is criminal or fraudulent, bttte cltire]zntI needs in grdler tct> handle a comm alnd typically ur)compl_illc%tetli_ le_%laé qrob-
; e lawyer and client may agree that the lawyer’s services will be limited to a
a lawyer may dISCu_SS the.|69al consequences of any pmpdr%%gtelephone consultation. Such a limitation, however, would not be reasonable if
course of conduct with a client and may counsel or assist a cli@Btime allotted was not sufficient to yield advice upon which the client could rely.
to make a good faith effort to determine the validity, scope, medhough an agreement for a limited representation does not exempt a lawyer from
: At the duty to provide competent representation, the limitation is a factor to be consid-
ing or application of the law. o ; ;
g pp : ered when determining the legal knowledge, skill, thorougraresgreparation rea-
(e) When a lawyer has been retained by an insurer to represengbly necessary for the representation. See Rule 1.1.

i i i8] All agreements concerning a lawyer’s representation of a client must accord
an insured pursuant to the terms of an agreement or pOHCy reqbd.‘ h the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and

ing the insurer to retain counsel on the client’s behalf, the repgss.
sentatiormay be limited to matters related to the defense of claimsCriminal, Fraudulent and Prohibited Transactions. [9] Paragraph (d) prohibits

i i i er from knowingly counseling or assisting a client to commit a crime or fraud.
made against the insured. In such cases, the lawyer shall, wi @grohibition, however, does not preclude the lawyer from giving an honest opin-

a reasonable time after being retained, inform the client in writifig about the actual consequences that appear likely to result from a client’s conduct.
of the terms and scope of the representation the Iawyer has bémdoes the fact that a client uses advice in a course of action that is criminal or fraud-

f ; ; ulent ofitself make a lawyer a party to the course of action. There is a critical distinc-
ret"?"”eq by the insurer to prowde. ) tion between presenting an analysis of legal aspects of questionable conduct and rec-
History: Sup. Ct. Order_No. 04-07, 2_007_ WI 4,293 Wis. 2d xv. ] ommending the means by which a crime or fraud might be committed with impunity.
Case Notes:The formation and termination of an agreement to provide repre- [10] When the client's course of action has already begun and is continuing, the
sentation is discussed. Gustafson v. Physicians Insurance Co. 223 Wis. 2d 164 r’'s responsibility is especially delicate. The lawyer is required to avoid assist-
N.W.2d 366 (Ct. App. 1998). ing the client, for example, by drafting or delivering documents that the lawyer knows

The attorney—client relationship is one of agent to principal, and as an agent, kg fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer
attorney must act in conformity with his or her authority and instructions and dgay not continue assisting a client in conduct that the lawyer originally supposed was
responsible to the principal if he or she violates this duty. A defendant who insigigally proper but then discovers is criminal or fraudulent. The Tawyer must, there-
on making a decision that is the defendant’s alone to make in a manner contramyit@, withdraw from the representation of the client in the matter. See Rule 1.16 (a).
the advice given by the attorney cannot subsequently complain that the attorney wasme cases, withdrawal alone might be insufficient. It may be necessary for the
ineffectivefor complying with the ethical obligation to follow the defendant’'s Undeﬂawyer to give notice of the fact of withdrawal and to disaffirm any opinion, docu-
egated decision. Van Hout v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 7@knt, affirmation or the like. See Rule 4.1.

N.W.2d 692, 04-1192. ) ) ) 11] Wherethe client is a fiduciary, the lawyer may be charged with special obliga-

A defendant who has been informed of his or her options by counsel bears the in dealings with a beneficiary.
den to exercise one of those options and to inform cognse]. A defendant cann 2] Paragraplid) applies whether or not the defrauded party is a party to the trans-
remain mute in the face of a request from counsel for direction or when the defgglion Hence, a lawyer must not participate in a transaction to effectuate criminal or
dant'srights to appeal and to counsel are at stake. A defendant must accept respRB¥ylent avoidance of tax liability. Paragraph (d) does not preclude undertaking a
glrlilc?; L?frfléiw;mglgnnglﬁg ' c?rar?é?\]/li%r\l\)//svlmg\r}vrght%t gﬂﬁggﬁg;g?ﬁe"gguﬁfh'\k/’gr??_'ge iminal defense incident to a general retainer for legal services to a lawful enterprise.

! > : e last clause of paragraph (d) recognizes that determining the validity or interpreta-
v. Endicott, 2006 WI App 196, 296 Wis. 2d 580, 724 N.W.2d 692, 04-1192.  {jo; of a statute or regulation may require a course of action involving disobedience
NOTE: The above annotations cite to SCR 20 as it existed prior to the adop- of the statute or regulation or of the interpretation placed upon it by governmental

tion of Sup. Ct. Order No. 04-07. ) _ ) authorities.
New Rules of Conduct for limiting Representation. Pierce. Wis. Law. March [13] I a lawyer comes to know or reasonably should know that a client expects
2007. assistance not permitted by the Rules of Professional Conduct or other law or if the

WisconsinComment: The Model Rule does not include paragraph (). Paragrapiwyerintends to act contrary to the client’s instructions, the lawyer must consult with
(e) was added to clarify the obligations of counsel for an insurer, in conjunction Wit ‘client regarding the limitations on the lawyer’s conduct. See Rule 1.4 (a) (5).
the decision to retain Wisconsin’s “insurance defense” exception in SCR 20:1.8 (f).

Wisconsin Committee Comment:The Committee has retained in paragraph (a . i ; o0
the application of the duties stated to “any proceeding that could result in depriva@ﬁ:R 20:1.3 D”'gence' A laWyer Sha” act W!th reasonable dili-
of liberty.” The Model Rule does not include this language. gence and promptness in representing a client.

ABA Comment: Allocation of Authority between Client and Lawyer.[1] Para- History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

graph (a) confers upon the client the ultimate authority to determine the purposes @A Comment: [1] A lawyer should pursue a matter on behalf of a client despite
be served by legal representation, within the limits imposed by law and the lawyjihosition, obstruction or personal inconvenience to the lawyer, and take whatever
professional obligations. The decisions specified in paragraph (a), such as wh ul and ethical measures are required to vindicate a client's cause or endeavor. A
to settle a civil matter, must also be made by the client. See Rule 1.4 (a) (1) forjiyer nust also act with commitment and dedication to the interests of the client and
lawyer’s duty to communicate with the client about such decisions. With respectyigh zeal in advocacy upon the client's behalf. A lawyer is not bound, however, to
the means by which the client's objectives are to be pursued, the lawyer shall consiglés for every advantage that might be realized for a client. For example, a lawyer
with the client as required by Rule 1.4 (a) (2) and may take such action as is impliggly have authority to exercise professional discretion in determining the means by
authorized to carry out the representation. which a matter should be pursued. See RuleThlawyer’s duty to act with reason-

[2] On occasion, however, a lawyer and a client may disagree about the mearzbie diligence does not require the use of offensive tactics or preclude the treating of
be used to accomplish the client’s objectives. Clients normally defer to the spegifibersons involved in the legal process with courtesy and respect.
knowledgeand skill of their lawyer with respect to the means to be used to accomplisi2] A lawyer's work load must be controlled so that each matter can be handled
their objectives, particularly with respect to technical, legal and tactical matters. Ceympetently.
versely, lawyers usually defer to the client regarding such questions as the expengg perhaps nprofessional shortcoming is more widely resented than procrastina-
to be incurred and concern for third persons who might be adversely affectggh A client's interests often can be adversely affected by the passage of time or the
Because ofhe varied nature of the matters about which a lawyer and client might digrange of conditions; in extreme instances, as when a lawyer overlooks a statute of
agree and because the actions in question may implicate the interests of a tribungh@gtions, the client's legal position may be destroyed. Even when the client’s inter-
other persons, this Rule does not prescribe how such disagreements are tasp€are not affected in substance, however, unreasonable delay can cause a client
resolvedOther law, however, may be applicable and should be consulted by the Igjadless anxiety and undermine confidence in the lawyer’s trustworthiness. A law-
yer. The lawyer should also consult with the client and seek a mutually acceptafls duty to act with reasonable promptness, however, does not preclude the lawyer
resolution ofthe disagreement. If such efforts are unavailing and the lawyer has a fém agreeing to eeasonable request for a postponement that will not prejudice the
damental disagreement with the client, the lawyer may withdraw from the represel er's client.
tion. See Rule 1.16 (b) (4). Conversely, the client may resolve the dlsagreemen[tgl{a% Unlessthe relationship is terminated as provided in Rule 1.16, a lawyer should
discharging the lawyer. See Rule 1.16 (@) (3). ) carry through to conclusion all matters undertaken for a client. If a lawyer's employ-

_[3] At the outset of a representation, the client may authorize the lawyer to take $agnt is limited to a specific matter, the relationship terminates when the matter has

cific action on the client's behalf without further consultation. Absent a materigben resolved. If a lawyer has served a client over a substantial period in a variety of
change in circumstances and subject to Rule 1.4, a lawyer may rely on suchyaiiters, the client sometimes may assume that the lawyer will continue to serve on
advance authorization. The client may, however, revoke such authority at any tid@ontinuing basis unless the lawyer gives notice of withdrawal. Doubt about whether

[4] In a case in which the client appears to be suffering diminished capacity, telient-lawyer relationship still exists should be clarified by the lawyer, preferably
lawyer’s duty to abide by the client’s decisions is to be guided by reference to Risl&vriting, so that the client will not mistakenly suppose the lawyer is looking after
1.14. the client’s affairs when the lawyer has ceased to do so. For example, if a lawyer has

Independence from Client's Views or Activities.[5] Legal representation handled a judicial or administrative proceeding that produced a result adverse to the
shouldnot be denied to people who are unable to afford legal services, or whose calisat and the lawyer and the client have not agreed that the lawyer will handle the
is controversial or the subject of popular disapproval. By the same token, representiagfer on appeal, the lawyer must consult with the client about the possibility of
a client does not constitute approval of the client’'s views or activities. appeal before relinquishing responsibility for the matter. See Rule 1.4 (a) (2).
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Whether the lawyer is obligated to prosecute the appeal for the client depends oritleematters are involved, a system of limited or occasional reporting may be arranged
scope of the representation the lawyer has agreed to provide to the client. See Witifethe client.
1.2 Withholding Information. [7] In some circumstances, a lawyer may be justified

[5] To prevent neglect of client matters in the event of a sole practitioner’s deathdelaying transmission of information when the client would be likely to react
or disability, the duty of diligence may require that each sole practitioner prepargnrudently to an immediate communication. Thus, a lawyer might withhold a psy-
plan, in conformity with applicable rules, that designates another competent lawgkratric diagnosis of a client when the examining psychiatrist indicates that disclo-
to review client files, notify each client of the lawyer’s death or disability, and detegurewould harm the client. A lawyer may not withhold information to serve the law-
minewhether there is a need for immediate protective action. QPEMRULESFOR yer’s own interest or convenience or the interests or convenience of another person.
LAWYER DISCIPLINARY ENFORCEMENTR. 28 (2002) (providing for court appointment Rules or court orders governing litigation may provide that information supplied to
of a lawyer to inventory files and take other protective action in absence of a plan préawyer may not be disclosed to the client. Rule 3.4 (c) directs compliance with such
viding for another lawyer to protect the interests of the clients of a deceased or glifes or orders.
abled lawyer).

. L . SCR 20:1.5 Fees. (a) A lawyer shall not make an agreement for,
SCR 20:1.4 Communication. (a) A lawyer shall: charge, or collect an unreasonable fee or an unreasonable amount
(1) Promptly inform the client of any decision or circumstancgyr expenses. The factors to be considered in determining the rea-

with respect to which the client's informed consent, as defineddgnableness of a fee include the following:
SCR 20:1.0 (), is required b_y these rqles; (1) the time and labor required, the novelty and difficulty of the
(2) reasonably consult with the client about the means Byestions involved, and the skill requisite to perform the legal ser-

which the client’s objectives are to be accomplished,; vice properly:;
(3) keep the client reasonably informed about the status of the() the likelihood, if apparent to the client, that the acceptance
matter; of the particular employment will preclude other employment by

~ (4) promptly comply with reasonable requests by the client fgiie lawyer;

information; and _ S (3) the fee customarily charged in the locality for similar legal
(5) consult with the client about any relevant limitation on theervices;

lawyer’s conduct when the lawyer knows that the client expects 4) the amount involved and the results obtained:

assistance not permitted by the Rules of Professional Conduct O%S) the time limitations imposed by the client or b ,the cireum-

other law. anee: p y y

(b) A lawyer shall explain a matter to the extent reasonab?y (6) the nature and length of the professional relationship with

necessary to permit the client to make informed decisions regatﬁj lent
ing the representation. the client; _ _ B
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. (7) the experience, reputation, and ability of the lawyer or law-

Case Note:What to Do After Making a Serious Error. Pierce & Anderson. Wisyers performing the services; and
Law. Feb. 2010. heth he fee is fixed .
Wisconsin Committee CommentParagraph (a) (4) differs from the Model Rule  (8) Whether the fee is fixed or contingent.

in trat the Wordst"?ll’]tge client’ are added for the sake of clarity sihe i (®) (1) The scope of the representation and the basis or rate of
omment: easonable communication between the lawyer an ecC H . . B
ent is necessary for the clieeffectively to participate in the representation. the fee and expenses for which the client will be responsible shall

Communicating with Client. [2] If these Rules require that a particular decisiold€ communicated to the client in writing, before or within a rea-

aboutthe rﬁpresentﬁtioqhbe n(}ade by tﬂf clilt_enti,para@lrapth @ (%) ;eguires tthat thel shable time after commencing the representation, except when
yer promptly consult with and secure the client's consent prior to taking action un - -
prior discussions with the client have resolved what action the client wants the Ia@% lawyer will charge a regularly represented client on the same
el

to take. For example, a lawyer who receives from opposing counsel an offer of seflasis or rate as in the past. If it is reasonably foreseeable that the
ment in a civil controversy or a proffered plea bargain in a criminal case Mygia| cost of representation to the client, including attorney’s fees,
promptly inform the client of its substance unless the client has previously indicate . . . ;
that the proposal will be acceptable or unacceptable or has authorized the lawy¥¥ih b€ $1000 or less, the communication may be oral or in writ-
accept or to reject the offer. See Rule 1.2 (a). _ i ing. Any changes in the basis or rate of the fee or expenses shall
[3] Paragraplta) (2) requires the lawyer to rgaspnab!y consult with the client aboiso he communicated in writing to the client.
the means to be used to accomplish the client’s objectives. In some situations — . . i X
depending on both the importance of the action under consideration and the feasibil{2) If the total cost of representation to the client, including
ity of consulting with the client — this duty will require consultation prior to tak'”gattorney’s fees, is more than $1000, the purpose and effect of any
action. In other circumstances, such as during a trial when an immediate deuswg . X . .
must be made, the exigency of the situation may require the lawyer to act withbgtainer olmadvance fee that is paid to the lawyer shall be communi-
prior consultation. In such cases the lawyer must nonetheless act reasonably to intoatted in Writing,
the client of actions the lawyer has taken on the client’s behalf. Additionally, para- . s
graph (a) (3) requires that the lawyer keep the client reasonably informed about the(3) A lawyer shall promptly respond to a client’s request for
status othe matter, such as significant developments affecting the timing or the sghformation Concerning fees and expenses.
stance of the representation. .
[4] A lawyer's regular communication with clients will minimize the occasions on  (C) A fee may be contingent on the outcome of the matter for

which a client will need to request information concerning the representation. Whatich the service is rendered, except in a matter in which a contin-
a client makes a reasonable request for information, however, paragraph (a)géht fee is prohibited by par. (d) or other law. A Contingent fee

requires prompt compliance with the request, or if a prompt response is not feas . " \ .
that thedawyer, or a member of the lawyer's staff, acknowledge receipt of the requéfeemenshall be in a writing signed by the client, and shall state
and advise the client when a response may be expected. Client telephone calls stgidmethod by which the fee is to be determined, including the per-
be promptly returned or acknowledged. ;

Explaining Matters. [5] The client should have sufficient information to partici- centage or perc_entages that Sha” a_ccrue to the lawyer in the event
pate intelligently in decisions concerning the objectives of the representation and@fesettlement, trial or appeal; litigation and other expenses to be
means by which they are to be pursued, to the extent the client is willing and ablgéducted from the recovery; and whether such expansés be

do so. Adequacy of communication depends in part on the kind of advice or assist : .
that is involved. For example, when there is time to explain a proposal made iﬁgﬁuaed before or after the contingent fee is calculated. The

negotiation, the lawyer should review all important provisions with the client befoggreemeninust clearly notify the client of any expenses for which

proceeding to angreement. In litigation a lawyer should explain the general strate?he client will be liable whether or not the client is the prevailing
and prospects of success and ordinarily should consult the client on tactics that are

likely to result in significant expense or to injure or coariters. On the other hand, Party.Upon conclusion of a contingent fee matter, the lawyer shall

a I?v¥y$rh ordingrily will r)olt be %xg?ﬁteld to desrﬁribﬁj tf”‘]’}'-,,‘” negotiz}ionl_str?tegy provide the client with a written statement stating the outcome of

etail. The guiding principle is that the lawyer should fulfill reasonable client expegs ; ; ; f

tationsfor information consistent with the duty to act in the client’s best interests, al e matter and if there is a recovery,_ Sh‘?W'“g the remittance to the
the client's overall requirements as to the character of representation. In certain@iient and the method of its determination.

cumstances, such as when a lawyer asks a client to consent to a representati B

affected by a conflict of interest, the client must give informed consent, as definedow) A laWye,r shall not enter into an arrangement for, Charge* or
in Rule 1.0 (e). collect a contingent fee:

~ [6] Ordinarily, the information to be provided is that appropriate for a client who (1) in any action affecting the family, including but not limited

is a comprehending and responsible adult. However, fully informing the C|Ie{lt . . . .

according to this standard may be impracticable, for example, where the client i9adivorce, legal separation, annulment, determination of pater-
child or suffers from diminished capacity. See Rule 1.14. When the client is an orpdty, setting of support and maintenance, setting of custody and

nization or group, it is often impossible or inappropriate to inform every one of i ; R s . ~
members about its legal affairs; ordinarily, the lawyer should address communibhysm""I placement, property dIVISIOn, partltlon of marital prop

tions tothe appropriate officials of the organization. See Rule 1.13. Where many r@/ty, termination of parental rights and adoption, provided that
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nothing herein shall prohibit a contingent fee for the collection ofFee EstimatesCompliance with the following guidelines is a desirable practice:

: i\ iif@) the lawyer providing to the client, no later than a reasonable time after commenc-
past due amounts of support or maintenance or property dMS'ﬁé the representation, a written estimate of the fees that the lawyer will charge the

(2) for representing a defendant in a criminal case or any ppf]jent as aesulthof the representatiorr:; (b) if, at any time and from time to time during
f ; ot ; the course of the representation, the fee estimate originally provided becomes sub-
ceedmg thgt_could resultin deprlvatlon of Ilberty. stantially inaccurate, the lawyer timely providing a revised written estimate or
(e) A division of a fee between lawyers who are not in the sarmeised written estimates to the client; (c) the client accepting the representation fol-

: B ; . lowing provision of the estimate or estimates; and (d) the lawyer charging fees rea-
firm may be made only if the total fee is reasonable and: sonably consistent with the estimate or estimates given.

(1) the division is based on the services performed by each lanABA Comment: Reasonableness of Fee and Expensgl Paragraph (a)

i i i i i uires that lawyers charge fees that are reasonable under the circumstances. The
yer, and the client is advised of and does not ObJeCt to the partlci gtorsspecified in (1) through (8) are not exclusive. Nor will each factor be relevant

tion of all the lawyers involved and is informed if the fee Willy each instance. Paragraph (a) also requires that expenses for which the client will
increase as a result of their involvement; or be charged must be reasonable. A lawyer may seek reimbursement for the cost of ser-
. vjces performed in—house, such as copying, or for other expenses incurred in-house,

(2) the lawyers formerly practiced together and the paymentsi@h aselephone charges, either by charging a reasonable amount to which the client
one lawyer is pursuant to a separation or retirement agreenteutagreed in advance or by charging an amount that reasonably reflects the cost
between them: or incurred by the lawyer.

! Basis orRate of Fee[2] When the lawyer has regularly represented a client, they

(3) pursuant to the referral of a matter between the lawyesgjinarily will have evolved an understanding concerning the bagigeoof the fee

each |awyer assumes the same ethical responsibility for the re?pé.the expenses for which the client will be responsible. In a new client-lawyer rela-
|

X N . X ship, however, annderstanding as to fees and expenses must be promptly estab-
sentation as if the lawyers were partners in the same firm, the Fgfrwled. Generally, it is desirable to furnish the client with at least a simple memoran-

ent is informed of the terms of the referral arrangement, includi or copy of the lawyerisustomary fee arrangements that states the general nature

the share each lawyer will receive and whether the overall fee WWiIfhe legal services to be provided, the basis, rate or total amount of the fee and
whether and to what extent the client will be responsible for any costs, expenses or

increase, and the client consents in a writing signed by the cligfoursements ithe course of the representation. A written statement concerning the

History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. terms of the engagement reduces the possibility of misunderstanding.

CaseNotes: Section 20:1.5 (e) does not apply to division of fees in concluding the [3] Contingentfees, like any other fees, are subject to the reasonableness standard
affairs of a partnership because until that process is complete the lawyers remaif paragraph (a) of this Rule. In determining whether a particular contingent fee is
the same firm. Gull v. Van Epps, 185 Wis. 2d 609, 517 N.W.2d 531 (Ct. App. 199asonable, arvhether it is reasonable to charge any form of contingent fee, a lawyer

A “lodestar” methodology to determine what constitutes reasonable compensatianst consider the factors that are relevant under the circumstances. Applicable law
is adopted. The so-called “lodestar” figure is the number of hours reasonalvigy impose limitations on contingent fees, such as a ceiling on the percentage allow-
expended on the litigation multiplied by a reasonable hourly rate, which providesaie, ormay require a lawyer to offer clients an alternative basis for the fee. Applica-
objective basis on which to make an initial estimate of the value of a lawyer’s skle law also may apply to situations other than a contingent fee, for example, govern-
vices. Acourt may adjust this lodestar figure up or down to account for any remaininggnt regulations regarding fees in certain tax matters.
listed factors not embodied in the lodestar calculation. Kolupar v. Wilde Pontiac CadTerms of Payment. [4] A lawyer may require advance payment of a fee, but is

illac, 2004 W1 112, 275 Wis. 2d 1, 683 N.W.2d 58, 02-1915. obliged toreturn any unearned portion. See Rule 1.16 (d). A lawyer may accept prop-
NOTE: The above annotations cite to SCR 20 as it existed prior to the adop- erty in payment for services, such as an ownership interest in an enterprise, providing
tion of Sup. Ct. Order No. 04-07. this does not involve acquisition of a proprietary interest in the cause of action or sub-

Not all of the SCR 20:1.5 (a) factors must be considered when a court reviewgei matter of the litigation contrary to Rule 1.8 (i). However, a fee paid in property
contingentiee agreement as long as the court reviews all the circumstances of the tgjead oimoney may be subject to the requirements of Rule 1.8 (a) because such fees
to determine whether the contingency fee amount is a just and reasonable figuredften have the essential qualities of a business transaction with the client.
this case only review of 1) the time and labor involved, 2) the amount of mone){5] An agreement may not be made whose terms might induce the lawyer improp-
involved, and 3) the attendant risks involved was necessary. Maynard Steel Castihgto curtail services for the client or perform them in a way contrary to the client’s
Co. v. Sheedy, 2008 WI App 27, 307 Wis. 2d 653, 746 N.W.2d 816, 06-3149. interest. For example, a lawyer should not enter into an agreement whereby services

New Rules Detail Required Info in client Engagement Letters. Dietrich. Wis. Lad/e to be provided only up to a stated amount when it is foreseeable that more exten-

Apr. 2007. sive services probably will be required, unless the situation is adequately explained
New Trust Account Rules: Lawyer Fees and Fee Arrangements. Pierce. Wis. Lig ihe client. Otherwise, the client might have to bargain for further assistance in the
June 2007. midst of a proceeding or transaction. However, pr@ger to define the extent of ser-

Exceptions to the Client Confidentiality Rule. Dietrich. Wis. Law. Oct. 2007. Vices in light of the client’s ability to pay. A lawyer should not exploit a fee arrange-
Communicating Atirney Fees and Expenses. Ethics opinion E-09-03. Wis. Lafliént based primarily on hourly charges by using wasteful procedures. ]
Aug. 2009. Prohibited Contingent Fees[6] Paragraph (d) prohibits a lawyer from charging
Wisconsin Committee Comment:Paragraph (b) differs from the Model Rule in & contingent fee in a domestic relations matter when payment is contingent upon the
requiringthat fee and expense information usually must be communicated to the §fcuring of alivorce or upon the amount of alimony or support or property settlement
ent in writing, unless the total cost of representation will be $1000 or less. In instarj€eR€ obtained. This provision does not preclude a contract for a contingent fee for
when a lawyer has regularly represented a client, any changes in the basis or r @?“ representation in connection with the recovery of post-judgment balances due
the fee or expenses may be communicated in writing to the client by a proper r ersupport, alimony or other financial orders because such contracts do not impli-
ence on the periodic billing statement provided to the client within a reasonable ti##e the same policy concerns. ) . - ) .
after the basis or rate of the fee or expenses has been changed. The communicafigiision of Fee.[7] A division of fee is a single billing to a client covering the fee
to the client through the billing statement should clearly indicate that a change in®#&vo or more lawyers who are not in the same firm. A division of fee facilitates asso-
basis or rate of the fee or expenses has occurred along with an indication of the @a{ien ofmore than one lawyer in a matter in which neither alone could serve the cli-
basis or rate of the fee or expenses. A lawyer should advise the client at the tinbf@s well, and most often is used when the fee is contingent and the division is
commencement of representation of the likelihood of a periodic change in the b&§igveen a referring lawyer and a trial specialist. Paragraph (e) permits the lawyers
or rate of the fee or expenses that will be charged to the client. to divide a fee either on the basis of the proportion of services they render or if each
In addition, paragraph (b) differs from the Model Rule in requiring that the purpoéyerassumes responsibility for the representation as a whole. In addition, the client
and effect of any retainer or advance fee paid to the lawyer shall be communicatetgtadree to the arrangement, including the share that each lawyer is to receive, and
in writing and that a lawyer shall promptly respond to a clients request for informil® @greement must be confirmed in writing. Contingent fee agreements must be in
tion concerning fees and expenses. The lawyer should inform the client of the @ fiiting signed by the client and must otherwise comply with paragraph (c) of this
poseand efect of any retainer or advance fee. Specifically, the lawyer should identfjH!€- Joint responsibility for the representation entails financial and ethical responsi-
whetherany portion, and if so what portion, of the fee is a retainer. A retainer is a & for the representation as if the lawyers were associated in a partnership. A law-
that alawyer charges the client not for specific services to be performed but to en Eshou[d only refer a matter to a lawyer whom the referring lawyer reasonably
the lawyer’s availability whenever the client may need legal services. These fBEUEVeS is competent to handle the matter. See Rule 1.1. o
become the property of the lawyer when received and may not be deposited into tti8] Paragraptte) does not prohibit or regulate division of fees to be received in the
lawyer’strust account. In addition, they are subject to SCR 20:1.15 and SCR 20:1fudre for work done when lawyers were previously associated in a law firm.
Retainersare to be distinguished from an “advanced fee” which is paid for future ser-Disputes over Feed9] If a procedure has been established for resolution of fee
vices and earned only as services are performed. Advanced fees are subject todpRtessuch as an arbitration or mediation procedure establistee byr, the law-
20:1.5, SCR 20:1.15, and SCR 20:1.16. See also State Bar of Wis. Comm. on Pysrimust comply with the procedure when it is mandatory, and, even when it is volun-
Ethics, Formal Op. E-93-4 (1993). tary, the lawyer should conscientiously consider submitting to it. Law may prescribe
Paragraph (d) preserves the more explicit statement of limitations on conting@focedure for determining a lawyer's fee, for example, in representation of an exec-
fees that has been part of Wisconsin law since the original adoption of the Ruledtgf or administrator, elass or a person entitled to a reasonable fee as part of the mea-
Professional Conduct in the state. sure of damages. The lawyer entitled to such a fee and a lawyer representing another

Paragraplfe) differs from the Model Rule in several respects. The division of a f&&ry concerned with the fee should comply with the prescribed procedure.
“based on” rather than “in proportion to” the services performed clarifies that fee

divisions need not consist of a percentage calculation. The rule also recognizes§@R 20:1.6 Confidentiality. (a) A lawyer shall not reveal
lawyers who formerly practiced together may divide a fee pursuant to a separa : f ; . B
or retirement agreement between them. In addition, the standards governing refmrmatlonrelat'ng to the representation of a client unless the cli-

arrangements are made more explicit. ent gives informed consent, except for disclosures that are impli-
Dispute Over FeesArbitration provides an expeditious, inexpensive method fopdly authorized in order tarry out the representation, and except

lawyers and clients to resolve disputes regarding fees. It also avoids litigation gt tated i b d ’

might further exacerbate thelationship. If a procedure has been established for reS* stated in pars. (b) and (c).

olution of fee disputes, such as an arbitration or mediation procedure established byh) A lawyer shall reveal information relating to the represen-

the bar, the lawyer must comply with the procedure when it is mandatory, and, e; f ;
when it isvoluntary, the lawyer should conscientiously consider submitting to it. Sggﬂon of a client to the extent the Iawyer reasonably believes nec-

also ABA Comment [9]. essary to prevent the client from committing a criminal or fraudu-
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lent act that the lawyer reasonably believes is likely to result tirat cannot properly be disputed or to make a disclosure that facilitates a satisfactory

. - . S nclusion to a matter. Lawyers in a firm may, in the course of the firm’s practice,
death or substantial bodily harm or in substantial injury to trgesclose teeach other information relating to a client of the firm, unless the client has

financial interest or property of another. instructed that particular information be confined to specified lawyers.

H i i _Disclosure Adverse to Client[6] Although the public interest is usually best
(C) A lawyer may reveal information relatlng to the represem‘é‘erved by atrict rule requiring lawyers to preserve the confidentiality of information

tion of a client to the extent the lawyer reasonably believes necggiing to the representation of their clients, the confidentialiéyis subject to lim-
sary: ited exceptions. Paragraph (b) (1) recognizes the overriding value of life and physical
. . .ntegrity and permits disclosure reasonably necessary to prevent reasonably certain
(1) to prevent reasonably likely death or substantial bodifiath or substantial bodily harm. Such harm is reasonably certain to occur if it will
harm; beﬁsuffereg meinentl%/ or ifd therei\: iis1 alpresenft alnd subkstantial threat that a perison will
. . S . suffer such harm at a later date if the lawyer fails to take action necessary to eliminate
) (2) to prevent, mitigate or rectify SUbStan“al injury to the fmanhe threat. Thus, a lawyer who knows that a client has accidentally discharged toxic
cial interests or property of another that is reasonably certainwtgsteinto a town's water supply may reveal this information to the authorities if there
result or has resulted from the client’'s commission of a crime iﬁﬁ present and substantial risk that a person who drinks the water will contract a life—
i

. . . , reatening or debilitating disease and the lawyer’s disclosure is necessary to elimi-
fraud in furtherance of which the client has used the lawyer’s sgkre the ﬂ?reat or reducgme number of Victi,‘?%’_ y

vices; [7] Paragraph (b) (2) is a limited exception to the rule of confidentiality that per-
: ) its the lawyer to reveal information to the extent necessary to enable affected per-
(3) to secure |egal advice about the laWyer s conduct uni% s orppropriate authorities to prevent the client from committing a crime or fraud,

these rules; as defined in Rule 1.0 (d), that is reasonably certain to result in substantial injury to

: ; : the financial or property interests of another and in furtherance of which the client has

(4) to establish a claim or defense on beha.lf of the laWyer "ﬁjéd or isising the lawyer’s services. Such a serious abuse of the client-lawyer rela-
controversy between the lawyer and the client, to establishioaship by the client forfeits the protection of this Rule. The client can, of course,
defense to a criminal charge or civil claim against the lawygievent such disclosure by refraining from the wrongful conduct. Although para-

: : : - aph(b) (2) does not require the lawyer to reveal the client's misconduct, the lawyer
based upon conduct in which the client was involved, or Eéay not counsel or assist the client in conduct the lawyer knows is criminal or fraudu-

respond to allegations in any proceeding concerning the lawyegig. See Rule 1.2 (d). See also Rule 1.16 with respect to the lawyer’s obligation or

representation of the client; or right to withdraw from the representation of the client in such circumstances, and
. ! Rule1.13 (c), which permits the lawyer, where the client is an organization, to reveal
(5) to comply with other law or a court order. information relating to the representation in limited circumstances.
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. [8] Paragraph (b) (3) addresses the situation in which the lawyer does not learn of

Case NotesAn attorney has a duty to maintain the confidentiality of document§e client's crime or fraud until after it has been consummated. Although the client
in his or her possession as a result of legal services rendered, notwithstanding that@tionger has the option of preventing disclosure by refraining from the wrongful
gationmay or may not be pending or that services are completed. Thiery v. Bye, 228ductthere will be situations in which the loss suffered by the affected person can
Wis. 2d 231,597 N.W.2d 449 (Ct. App. 1999), 98-2796. be prevented, rectified or mitigated. In such situations, the lawyer may disclose infor-

Although arattorney had not been formally retained to represent a potential clietation relaing to the representation to the extent necessary to enable the affected per-
under the facts of the case, any disclosure the attorney may have made to the clg@its to prevent or mitigate reasonably certain losses or to attempt to recoup their
mother after a telephone conversation with her daughter, was at least, implie@gges. Paragraph (b) (3) does not apply when a person who has committed a crime
authorized sthat the attorney could carry out the then pending representation. La@i-raud thereafter employs a lawyer for representation concerning that offense.
yer Regulation System v. Duchemin, 2003 WI 19, 260 Wis. 2d 12, 658 N.W.2d 81[9] A lawyer’s confidentiality obligations do not preclude a lawyer from securing
01-2227. confidential legal advice about the lawyer’s personal responsibility to comply with

Counsel'gestimony on opinions, perceptions, and impressions of a former clientf®se Rules. In most situations, disclosing information to secure such advice will be
competency violated the attorney—client privilege sinould not have been revealed impliedly authorized for the lawyer to carry out the representation. Even when the
without the consent of the former client. State v. Meeks, 2003 WI 104, 263 Wis. ddclosure is not impliedly authorized, paragraph (b) (4) permits such disclosure

794, 666 N.W.2d 859, 01-0263. because of the importance of a lawyer’s compliance with the Rules of Professional
NOTE: The above annotations cite to SCR 20 as it existed prior to the adop- Conduct.
tion of Sup. Ct. Order No. 04-07. [10] Where a legal claim or disciplinary charge alleges complicity of the lawyer

Wisconsin Committee Comment:The rule retains in paragraph (b) the mandain a client's conduct or other misconduct of the lawyer involving representation of
tory disclosure requirements that have been a part of the Wisconsin Supreme Gbgrelient, the lawyer may respond to the extent the lawyer reasonably believes neces-
Rules since their initial adoption. Paragraph (c) differs from its counterpart, Mod@ry toestablish a defense. The same is true with respect to a claim involving the con-
Rule 1.6 (b), as necessary to take account of the mandatory disclosure requirenééifisor representation of a former client. Such a charge can arise in a civil, criminal,
in Wisconsin. The language in paragraph (c) (1) was changed from “reasonably giciplinary or other proceeding and can be based on a wrong allegedly committed
tain” to “reasonably likely” to comport with sub. (b). Due to substantive and numbepy the lawyer against the client or on a wrong alleged by a third person, for example,
ing differences, special care should be taken in consulting the ABA Comment. & person claiming to have been defrauded by the lawyer and client acting together.

ABA Comment: [1] This Rule governs the disclosure by a lawyer of informatiorf he lawyer’s right to respond arises when an assertion of such complicity has been
relating to the representation of a client during the lawyer's representation of the @l@de. Paragraph (b) (5) does not require the lawyer to await the commencement of
ent. See Rule.18 for the lawyer’s duties with respect to information provided to thah action or proceeding that charges such complicity, so that the defense may be
lawyer by a prospective client, Rule 1.9 (c) (2) for the lawyer’s duty not to revﬁtabllshed by responding directly to a third party who has made such an assertion.
information relating to the lawyer’s prior representation of a former client and Rul®§eright to defend also applies, of course, where a proceeding has been commenced.
1.8 (b) and 1.9 (c) (1) for the lawyer’s duties with respect to the use of such informaf11] A lawyer entitled to a fee is permitted by paragraph (b) (5) to prove the ser-
tion to the disadvantage of clients and former clients. vicesrendered in an action to collect it. This aspect of the Rule expresses the principle

[2] A fundamental principle in the client-lawyer relationship is that, in the absenitat the beneficiary of a fiduciary relationship may not exploit it to the detriment of
of the client's informed consent, the lawyer must not reveal information relating % fiduciary. ) ) ) ) )
the representation. See Rule 1.0 (e) for the definition of informed consent. This cor[12] Other law may require that a lawyer disclose information about a client.
tributes to the trust that is the hallmark of the client-lawyer relationship. The clieMhethersuch a law supersedes Rule 1.6 is a question of law beyond the scope of these
is thereby encouraged to seek legal assistance and to communicate fully and fraRkigs. When disclosure of information relating to the representation appears to be
with the lawyer even as to embarrassing or legally damaging subject matter. The legguired byother law, the lawyer must discuss the matter with the client to the extent
yer needs this information to represent the client effectively and, if necessaryraquired by Rule 1.4f, however, the other law supersedes this Rule and requires dis-
advise the client to refrain from wrongful conduct. Almost without exception, cliengosure, paragraph (b) (6) permits the lawyer to make such disclosures as are neces-
come to lawyers in order to determine their rights and what is, in the complex of l&s@sy to comply with the law.
and regulations, deemed to be legal and correct. Based upon experience, lawy€ts] A lawyer may be ordered to reveal information relating to the representation
know that almost all clients follow the advice given, and the law is upheld. of a client by a court or by another tribunal or governmental entity claiming authority

[3] The principle of client-lawyer confidentiality is given effect by related bodiepursuant to other law to compel the disclosure. Absent informed consent of the client
of law: the attorney—client privilege, the work product doctrine and the rule of confd do otherwise, the lawyer should assert on behalf of the client all nonfrivolous
dentiality established in professional ethics. The attorney—client privilegeakd  claims that the order is not authorized by other law or that the information sought is
product doctrine apply in judicial and other proceedings in which a lawyer may peotected against disclosure by the attorney—client privilege or other applicable law.
called as avitness or otherwise required to produce evidence concerning a client. Théhe event of an adverse ruling, the lawyer must consult with the client about the
rule of client-lawyer confidentiality applies in situations other than those where epiessibility ofappeal to the extent required by Rule 1.4. Unless review is sought, how-
dence isought from the lawyer through compulsion of law. The confidentiality rulegver, paragraph (b) (6) permits the lawyer to comply with the court’s order.
for example, applies not only to matters communicated in confidence by the clienf14] Paragraph (b) permits disclosure only to the extent the lawyer reasonably
but also to all information relating to the representation, whatever its source. A lawjgelieves the disclosure is necessary to accomplish one of the purposes specified.
may not disclose such information except as authorized or required by the Ruleg/bre practicable, the lawyer should first seek to persuade the client to take suitable
Professional Conduct or other law. See also Scope. action to obviate the need for disclosure. In any case, a disclosure adversgito the

[4] Paragraplfa) prohibits a lawyer from revealing information relating to the repent’s interest should be no greater than the lawyer reasonably believes necessary to
resentation of a client. This prohibition also applies to disclosures by a lawyer thacomplish the purpose. If the disclosure will be made in connection with a judicial
do not in themselves reveal protected information but could reasonably lead topheceedingthe disclosure should be made in a manner that limits access to the infor-
discovery of such information by a third person. A lawyer’s use of a hypotheticalr@ation to the tribunal or other persons having a need to know it and appropriate pro-
discuss issues relating to the representation is permissible so long as there is ndaetive orders or other arrangements should be sought by the lawyer to the fullest
sonable likelihood that the listener will be able to ascertain the identity of the clientent practicable.
or the situation involved. [15] Paragraplth) permits but does not require the disclosure of information relat-

Authorized Disclosure.[5] Except to the extent that the client’s instructions oring to a client’s representation to accomplish the purposes specified in paragraphs (b)
special circumstances limit that authority, a lawyer is impliedly authorized to mak) through (b) (6). In exercising the discretion conferred by this Rule, the lawyer may
disclosures about a client when appropriate in carrying out the representationcdnsider such factors as the nature of the lawyer’s relationship with the client and with
some situations, for example, a lawyer may be impliedly authorized to admit a fdwse who might be injured by the client, the lawyer’s own involvement in the trans-
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action and factors that may extenuate the conduct in question. A lawyer’s decisioGenerally, alefendant who validly waives the right to conflict-free representation

not to disclose as permitted by paragraph (b) does not violate this Rule. Disclosalse waives the right to claim ineffective assistance of counsel based on the conflict,

may be required, however, by other Rules. Some Rules require disclosure only if sltiough there may be instances in which counsel's performance is deficient and

disclosure would be permitted by paragraph (b). See Rules 1.2 (d), 4.1 (b), 8.1, am@&asonably so even in light of the waived conflict of interest. State v. Demmerly,

8.3.Rule 3.3, on the other hand, requires disclosure in some circumstances regar@@86 WI App 181, 296 Wis. 2d 580, 724 N.W.2d 692, 05-0181.

of whether such disclosure is permitted by this Rule. See Rule 3.3 (c). NOTE: The above annotations cite to SCR 20 as it existed prior to the adop-
Acting Competently to Preserve Confidentiality.[16] A lawyer must act com- tion of Sup. Ct. Order No. 04-07.

petently to safeguard information relating to the representation of a client againstonfiict Waivers and the Informed Consent Standard. Pierce. Wis. Law. July
inadvertent ounauthorized disclosure by the lawyer or other persons who are partiggog.

pating in the representation of the client or who are subject to the lawyer’s SUPeNVigis-onsin Comment: The Wsconsin Supreme Court Rule differs from the Model

sion. See Rules 1.1, 5.1, and 5.3. - P . A Sl .
v . . . . . Rule in requiring informed consent to be confirmed in a writing “signed by the cli-
[17] When transmitting a communication that includes information relating to thg,: » q 9 9slg Y

representation of a client, the lawyer must take reasonable precautions to prevent thig

information from coming into the hands of unintended recipients. This duty, how: A Comment: General Principles.[1] Loyalty and independent judgment are

ntial elements in the lawyer’s relationship to a client. Concurrent conflicts of

ity of the information and the extent to which the privacy of the communication ¥
protected by law or by a confidentiality agreement. A client may require the la
to implement special security measures not required by this Rule or may gf
informed consent to the use of a means of communication that would otherwise be ) : : - - > :
prohibited by this Rule. to: (1) clearly identify the client or clients; (2) determine whether a conflict of interest
Former Client. [18] The duty of confidentiality continues after the client—lawyer€XiSts; (3) decide whether the representation may be undertaken despite the existence
relationship has terminated. See Rule 1.9 (c) (2). See Rule 1.9 (c) (1) for the proﬁif)?—‘ conflict, i.e., whether the conflict is consentable; and (4) if so, consult with the
tion against using such information to the disadvantage of the former client.  clients affected under paragraph (2) and obtain their informed consent, confirmed in
writing. The clients affected under paragraph (a) include both of the clients referred
. X . to in paragraph (a) (1) and the one or more clients whose representation might be
SCR 20:1.7 Conflicts of interest current clients. (a) materially limited under paragraph (a) (2).

Except asprovided in par. (b), a |aWyer shall not represent a client[3] A conflict of interest may exist before representation is undertaken, in which

: . : . : ent the representation must be declined, unless the lawyer obtains the informed
if the representa_tlon ”_‘VO'VeS a qonc_u_rrent conflict of interest. %nsent of each client under the conditions of paragraph (b). To determine whether
concurrent conflict of interest exists if: a conflict of interest exists, a lawyer should adopt reasonable procedures, appropriate
i ; i i the size and type of firm and practice, to determine in both litigation and non-liti-
(1) the .repr.esentatlon of one client will be directly adverse ggtion matters the persons and issues involved. See also Comment to Rule 5.1. Igno-
another client; or rancecaused by a failure to institute such procedures will not excuse a lawyer’s viola-

(2) there is a significant risk that the representation of one tgp of this Rule. As to whether a client-lawyer relationship exists or, having once

lient il b terially limited by the | I ibil been established, is continuing, see Comment to Rule 1.3 and Scope.
moreclients will be materially imited by the lawyeresponsibil- [4] If a conflict arises after representation has been undertaken, the lawyer ordi-

ities to another cliena former client or a third person or by a permarily must withdraw from the representation, unless the lawyer has obtained the
sonal interest of the |aWyer_ informed consent of the client under the conditions of paragraph (b). See Rule 1.16.
. . . . heremore than one client is involved, whether the lawyer may continue to represent

(b) Notwithstanding the existence of a concurrent conflict Ghy of the clients is determined both by the lawyer’s ability to comply with duties

interest under par. (a), a lawyer may represent a client if: owed to the former client and by the lawyer’s ability to represent adequately the
. . rFmaining client or clients, given the lawyer’s duties to the former client. See Rule
(1) the lawyer reasonably believes that the lawyer will be ali®. see aiso Comments [5] and [29].

to provide competent and diligent representation to each affecte@] Unforeseeableevelopments, such as changes in corporate and ogjagiza-

client; tional affiliations or the addition or realignment of parties in litigation, might create
’ . . . conflicts in the midst of a representation, as when a company sued by the lawyer on
(2) the representation is not prohibited by law; behalf ofone client is bought by another client represented by the lawyer in an unre-

; ; : d matter. Depending on the circumstances, the lawyer may have the option to
(3) the representation does not involve the assertion of a cl draw from one of the representations in order to avoid the conflict. The lawyer

by one client against another client represented by the lawyemiitseek court approval where necessary and take steps to minimize harm to the cli-
the same litigation or other proceeding before a tribunal; and ents. See Rule 1.16. The lawyer must continue to protect the confidences of the client
. . . . from whose representation the lawyer has withdrawn. See Rule 1.9 (c).
(4_)_each affected Cl'en_t gives informed consent, confirmed Ngentifying Conflicts of Interest: Directly Adverse.[6] Loyalty to a current cli-

a writing signed by the client. ent prohibits undertaking representation directly adverse to that client without that
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. client's informed consent. Thus, absent consent, a lawyer may not act as an advocate
Case Notes: An attorney who prosecutes the father of nonmarital children fi% one matter against a person the lawyer represents in some other matter, even when

paternity and owes a duty of loyalty to the county in child support actions may matters are wholly unrelated. The client as to whom the representation is directly

also represent the children as their guardian ad litem. LaCrosse County DSS v, RHYgSe is likely to feel betrayed, and the resulting damage to the client—lawyer rela-

K. 196 Wis. 2d 171, 537 N.W.2d 142 (Ct. App. 1995). tionship is likely to impair the lawyer’s ability to represent the client effectively. In
Simultaneous representation of a criminal defendant and a witness in that ca%@"on* the client on whose behalf the adverse representation is undertaken reason-

o : : may fear that the lawyer will pursue that client’s case less effectively out of defer-
gglur&rw;%dé:é\gl((asiéepsulltggé)n an actual conflict. State v. Street, 202 Wis. 2d e to the other client, i.e., that the representation may be materially limited by the

An attornev disqualification claim which is not raised in a timely manner mag@Wyer's interest in retaining the current client. Similaalglirectly adverse conflict )
result in Waivyer. Icr|1 re Marriage of Batchelor v. Batchelor, 213 Wi)'/s. 2d 251, 5%%6@’ arise when a lawyer is required to cross-examine a client who appears as a wit-
N.W.2d 568 (Ct. App. 1997). ness in a lawsuit involving another client, as when the testimony will be damaging

A person judged incompetent so that a guardian of the person and protective pitH1€ client who is represented in the lawsuit. On the other hand, simultaneous repre-
ment were required was incapable of making a knowing and voluntary waiver of${iaton in unrelated matters of clients whose interests are only economically
conflict of interest. Guerrero v. Cavey, 2000 WI App 203, 238 Wis. 2d 449, 6FfVerse, such as representation of competing economic enterprises in unrelated liti-
N.W.2d 849. gation, does not ordinarily constitute a conflict of interest and thus may not require

A conflict of interest resulting from a single attorney’s representation of multipRPnSent of the respective clients. o )
clients isnot cured by obtaining co-counsel for one of the clients. Guerrero v. Cavey| 7] Directly adverse conflicts caaiso arise in transactional matters. For example,
2000 WI App 203, 238 Wis. 2d 449, 617 N.W.2d 849. if'a lawyer is asked to represent the seller of a business in negotiations with a buyer

The circuit court may, in the proper exercise of its discretion, deny a crimifg@Presented bie lawyer, not in the same transaction but in anatheelated matter,
defendant's motion to disqualify a prosecutor under the substantial relationship sthf-lawyer could not undertake the representation without the informed consent of
dard if the motion is untimely. “The likelihood of an actual conflict of interest is a@ach client. . o )
appropriate factor to taketo account in deciding whether to deny as untimely a dis- Identifying Conflicts of Interest: Material Limitation. [8] Even where there is
qualification motion against a prosecutor based on the substantial relationship standirect adverseness, a conflict of interest exists if there is a significant risk that a
dard. State vMedina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.W. 2d 172, 05-2314awyer’s ability to consider, recommend or carry out an appropriate course of action

When a disqualification motion against a prosecutor based on the substantial fielathe client will be materially limited as a result of the lawyettser responsibilities
tionship standard is properly denied as untimely, an “actual conflict of interest” stam-interests. For example, a lawyer asked to represent several indigieleilsg to
dard applies to a postconviction motion claiming a conflict of interest. In order to fsem ajoint venture is likely to be materially limited in the lawyer’s ability to recom-
entitled to anew trial, the defendant must show by clear and convincing evidence thag¢nd or advocate all possible positions that each might take because of the lawyer’s
the district attorney had an actual conflict of interest, that is, that the district attorruiyty of loyalty to the others. The conflict in effect forecloses alternatives that would
had a competing loyalty that adversely affected the defendant’s interests. Statgherwise bavailable to the client. The mere possibility of subsequent harm does not
Medina, 2006 WI App 76, 292 Wis. 2d 453, 713 N.wW.2d 172, 05-2314. itself require disclosure and consent. The critical questions are the likelihood that a

While courts sometimes can override a defendant’s choice of counsel witbfierence innterests will eventuate and, if it does, whether it will materially interfere
deemed necessary, nothing requires them to do so. Requiring a court to disquulify the lawyer’s independent professional judgment in considering alternatives or
an attorney because of a conflict of interest would infringe upon the defendant’s ritgtigclose courses of action that reasonably should be pursued on behalf of the client.
to retain counsel of his choice and could leave the accused with the impression thaawyer’s Responsibilities to Former Clients and Other Third Persons[9] In
the legal system had conspired against him or her. Stasmmerly, 2006 WI App  addition to conflicts with other current clients, a lawyer’s duties of loyalty and inde-
181, 296 Wis. 2d 580, 724 N.W.2d 692, 05-0181. pendence may be materially limited by responsibilities to former clients under Rule
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1.9 or by the lawyer’s responsibilities to other persons, such as fiduciary duties ari€nga reasonable opportunity to consider the risks and alternatives and to raise ques-
from a lawyer’s service as a trustee, executor or corporate director. tions and cocernsRatherthe writing is required in order to impress upon clients the
Personal Interest Conflicts.[10] The lawyer’s own interests should not be per-seriousness dghe decision the client is being asked to make and to avoid disputes or
mitted tohave an adverse effect on representation of a client. For example, if the grawiguities that might later occur in the absence of a writing.
bity of alawyer’s own conduct in a transaction is in serious question, it may be diffi- Revoking Consent[21] A client who has given consent to a conflict may revoke
cult or impossible for the lawyer to give a client detached advice. Similarly, wheritee consent and, like any other client, may terminate the lawyer’s representation at
lawyer has discussions concerning possible employment with an opponent ofahg time. Whether revoking consent to the client's own representation precludes the
lawyer’sclient, or with a law firm representing the opponent, such discussions coldavyer from continuing to represent other clients depends on the circumstances,
materially limit the lawyer’s representation of the client. In addition, a lawyer magcluding the nature of the conflict, whether the client revoked consent because of a
not allow related business interests to affect representation, for example, by refemagerial change in circumstances, the reasonable expectations of the other client and
clients to an enterprise in which the lawyer has an undisclosed financial interest. Brether material detriment to the other clients or the lawyer would result.
Rule 1.8 for specific Rules pertaining to a number of personal interest conflicts Consent toFuture Conflict. [22] Whether a lawyer may properly request a client
including business transactions with clients. See also Rule 1.10 (personal intefgsiaive conflicts that might arise in the future is subject to the test of paragraph (b).
conflicts under Rule 1.7 ordinarily are not imputed to other lawyers in a law firmFhe effectiveness of such waivers is generally determined by the extent to which the
[11] When lawyers representing different clients in the same matter or in substelient reasonably understands the material risks that the waiver entails. The more
tially related matters are closely related by blood or marriage, there may be a sigoifimprehensive the explanation of the types of future representations that might arise
cantrisk that client confidences will be revealed and that the lawyer’s family relatioand the actual and reasonably foreseeable adverse consequences of those representa-
ship will interfere with both loyalty and independent professional judgment. Asti@ns, the greater the likelihood that the client will have the requisite understanding.
result,each client is entitled to know of the existence and implications of the relatiofhus, ifthe client agrees to consent to a particular type of conflict with which the cli-
ship between the lawyers before the lawyer agrees to undertake the representatitris already familiar, then the consent ordinarily will be effective with regard to that
Thus, dawyer related to another lawyer, e.g., as parent, child, sibling or spouse, otgpe of conflict. If the consent is general and open—ended, then the consent ordinarily
narily may not represent a client in a matter where that lawyer is representing anothiérbe ineffective, because it is not reasonably likely that the client will have under-
party, unless each client gives informed consent. The disqualification arising frorstaod the material risks involved. On the other hand, if the client is an experienced
close family relationship is personal and ordinarily is not imputed to membersusfer of the legal services involved and is reasonably informed regarding the risk that
firms with whom the lawyers are associated. See Rule 1.10. a conflict may arise, such consent is more likely to be effective, particularly if, e.g.,
[12] A lawyer is prohibited from engaging in sexual relationships with a clieribe client is independently represented by other counsel in giving consent and the
unless the sexual relationship predates the formation of the client-lawyer relatioanrsent is limited to future conflicts unrelated to the subject of the representation. In
ship. See Rule 1.8 (j). any case, advance consent cannot be effective if the circumstances that materialize
Interest of Person Paying for a Lawyer’s Service[13] A lawyer may be paid in the future are such as would make the conflict nonconsentable under paragraph (b).
from a source other than the client, including a co-client, if the client is informed ofConflicts in Litigation. [23] Paragraph (b) (3) prohibits representation of oppos-
that fact and consents and the arrangement does not compromise the lawyer'sidgtparties in the same litigation, regardless of the clients’ consent. On the other hand,
of loyalty or independent judgment to the client. See Rule 1.8 (f). If acceptance of sifeultaneous representation of parties whose interests in litigation may conflict, such
payment from any other source presents a significant risk that the lawyer’s represenco—plaintiffs or co—defendants, is governed by paragraph (a) (2). A conflict may
tation of the client will be materially limited by the lawyer’s own interest in acconexist by reason of substantial discrepancy in the parties’ testimony, incompatibility
modating the person paying the lawyer’s fee or by the lawyer’s responsibilities tinaositions in relation to an opposing party or the fact that there are substantially dif-
payer who is also a co—client, then the lawyer must comply with the requirementdasentpossibilities of settlement of the claims or liabilities in question. Such conflicts
paragraph{b) before accepting the representation, including determining whie¢her can arise in criminal cases as well as civil. The potential for conflict of interest in rep-
conflict is consentable and, if so, that the client has adequate information aboutréisenting multiple defendants in a criminal case is so grave that ordinarily a lawyer
material risks of the representation. should decline to represent more than one codefendant. On the other hand, common
Prohibited Representations[14] Ordinarily, clients may consent to representafepresentation of persons having similar interests in civil litigation is proper if the
tion notwithstanding a conflict. However, as indicated in paragraph (b), some cé@quirements of paragraph (b) are met.
flicts are nonconsentable, meaning that the lawyer involved cannot properly ask fo24] Ordinarily alawyer may take inconsistent legal positions ifedént tribunals
such agreement or provide representation on the basis of the client's consent. Vhelifferent times on behalf of different clients. The mere fact that advocating a legal
the lawyer is representing more than one client, the question of consentability npestition on behalf of one client might create precedent adverse to the interests of a
be resolved as to each client. client represented by the lawyer in an unrelated matter does not create a conflict of
[15] Consentability igypically determined by considering whether the interests dhterest. A conflict of interest exists, however, if there is a significant risk that a law-
the clients will be adequately protected if the clients are permitted to give thg@r’s action on behalf of one client will materially limit the lawyer’s effectiveness in
informed consent to representation burdened by a conflict of interest. Thus, uri@@resentingnother client in a different case; for example, when a decision favoring
paragraph (b) (1), representation is prohibited ihencircumstances the lawyer can- one client will create a precedent likely to seriously weaken the position taken on
not reasonably conclude that the lawyer will be able to provide competent and dighalf of the other client. Factors relevant in determining whether the clients need to
gent representation. See Rule 1.1 (competence) and Rule 1.3 (diligence). be advised of the risk include: where the cases are pending, whether the issue is sub-
[16] Paragraplb) (2) describes conflicts that are nonconsentable because the tive or procedural, the temporal relationship between the matters, the signifi-
resentation is prohibited by applicable law. For example, in some states substal e th? issue to the immediate and long-term interests of the clients involved and
law provides that the same lawyer may not represent more than one defendantfi§ glients’ reasonable expectations in retaining the lawyer. If there is significant risk
capital case, even with the consent of the clients, and under federal criminal stat@it@gaterial limitation, then absent informed consent of the affected clients, the lawyer
certain representations by a former government lawyer are prohibited, despite"ist refuse one of the representations or withdraw from one or both matters.
informedconsent of the former client. In addition, decisional law in some states limits[25] When a lawyer represents or seeks to represent a class of plaintiffs or defen-
the ability of a governmental client, such as a municipality, to consent to a conflitents in alass—action lawsuit, unnamed members of the class are ordinarily not con-
of interest. sidered to be clients of the lawyer for purposes of applying paragraph (a) (1) of this
[17] Paragraph (b) (3) describes conflicts that are nonconsentable because oR##lg. Thus, the lawyer does not typically need to get the consent of such a person
institutional interest in vigorous development of each client's position when the diefore representing a client suing the person in an unrelated matter. Simidawly, a
ents are aligned directly against each other in the same litigation or other proceelfigseeking to represent an opponent in a class action does not typically need the con-
before a tribunal. Whether clients are aligned directly against each other within §¢&t of an unnamed member of the class whom the lawyer represents in an unrelated
meaning of this paragraph requires examination of the context of the proceedmgtter. . . .
Although this paragraph does not preclude a lawyer’s multiple representation oNonlitigation Conflicts. [26] Conflicts of interest under paragraphs (a) (1) and (a)
adverseparties to a mediation (because mediation is not a proceeding before a “tri)-arise in contexts other than litigation. For a discussion of directly adverse conflicts
nal” under Rule 1.0 (m)), such representation may be precluded by paragraph (b)ifiliyansactional matters, see Comment [7]. Relevant factors in determining whether
Informed Consent. [18] Informed consent requires that each affected client bélere is significant potential for material limitation include the duration and intimacy
aware of the relevant circumstances and of the material and reasonably forese@dffee lawyer's relationship with the client or clients involved, the functions being
ways that the conflict could have adverse effects on the interests of that client. Bigormed by the lawyer, the likelihood that disagreements will arise and the likely
Rule 1.0 (e) (informed consent). The information required depends on the natur@fgjudice to the client from the conflict. The question is often one of proximity and
the conflict and the nature of the risks involved. When representation of multiple lrgree. See Comment [8].
ents in a single matter is undertaken, the information must include the implicationg27] Forexample, conflict questions may arise in estate planning and estate admin-
of the common representation, including possible effects on Ipgaltfidentiality  istration. A lawyer may be called upon to prepare wills for several family members,
and the attorney-client privilege and the advantages and risks involved. See Csueh asusband and wife, and, depending upon the circumstances, a conflict of inter-
ments [30] and [31] (effect of common representation on confidentiality). est may be present. In estate administration the identity of the client may be unclear
[19] Undersome circumstances it may be impossible to make the disclosure ned#ler the law of a particular jurisdiction. Under one view, the client is the fiduciary;
sary to obtain consent. For example, when the lawyer represents different clientgngleranother view the client is the estate or trust, including its beneficiaries. In order
related matters and one of the clients refuses to consent to the disclosure necelssagmply with conflict of interest rules, the lawyer should make clear the lawyer's
to permit the other client to make an informed decision, the lawyer cannot propdgationship to the parties involved.
ask the latter to consent. In some cases the alternative to common representation ¢a8] Whether aonflict is consentable depends on the circumstances. For example,
be that each party may have to obtain separate representation with the possibiligylafvyer may not represent multiple parties to a negotiation whose interests are funda-
incurring additional costs. These costs, along with the benefits of securing sepanagatallyantagonistic to each other, but common representation is permissible where
representation, are factors that may be considered by the affected client in deterthiclients are generally aligned in interest even though there is some difference in
ing whether common representation is in the client’s interests. interest among them. Thus, a lawyer may seek to establish or adjust a relationship
ConsentConfirmed in Writing. [20] Paragraph (b) requires the lawyer to obtainbetween clients on an amicable and mutually advantageous basis; for example, in
the informed consent of the client, confirmed in writing. Such a writing may conslglping to organize a business in which two or more clients are entrepreneurs, work-
of a document executed by the client or one that the lawyer promptly records érgjout the financial reorganization of an enterprise in which two or more clients have
transmits to the client following an oral consent. See Rule 1.0 (b). See also Ruleah@nterest or arranging a property distribution in settlement of an estate. The lawyer
(n) (writing includes electronic transmission). If it is not feasible to obtain or transnsieeks to resolve potentially adverse interests by developing the parties’ mutual inter-
the writing at the time the client gives informed consent, then the lawyer must obtegits Otherwise, each party might have to obtain separate representation, with the pos-
or transmit it within a reasonable time thereafter. See Rule 1.0 (b). The requirensiiility of incurring additional cost, complication or even litigation. Given these and
of a writing does not supplant the need in most cases for the lawyer to talk with @tieer relevant factors, the clients may prefer that the lawyer act for all of them.
client, to explain the risks and advantages, if any, of representation burdened with @pecial Considerations in Common Representation[29] In considering
conflict of interest, as well as reasonably available alternatives, and to afford the witether to represent multiple clients in the same matter, a lawyer should be mindful
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that if the common representation fails because the potentially adverse interests @gle in the transaction, including whether the lawyer is represent-
not be reconciled, the result can be additional cost, embarrassment and recriminati ‘the client in the transaction

Ordinarily, the lawyer will be forced to withdraw from representing all of the clien ’
if the common representation fails. In some situations, the risk of failure is so great(b) A lawyer shall not use information relating to representa-

that multiple representation is plainly impossible. For example, a lawyer can ; ; ; ;
undertake common representation of clients where contentious litigation or neg n of a client to the disadvantage of the client unless the client

ations between them are imminent or contemplated. Moreover, because the lagj¥€s informed consent, except as permitted or required by these
is required to be impartial between commonly represented clients, representation gés.

multiple clients is improper when it is unlikely that impartiality can be maintained. . . . .
Generally, if the relationship between the parties has already assumed antagonisn{C) A lawyer shall not solicit any substantial gift from a client,
the possibility that the clients’ interests can be adequately served by common remeiuding atestamentary giﬂ, nor prepare an instrument giving the

sentation is notery good. Other relevant factors are whether the lawyer subseque ; ;
will represent both parties on a continuing basis and whether the situation invoﬂ%gvyer ora person related to the Iawyer any substantial glﬂ from

creating or terminating a relationship between the parties. a client, including a testamentary gift, except where (1) .the client
[30] A particularly important factor in determining the appropriateness of conis related to the donee, (2) the donee is a natural object of the

mon representation is the effect on client-lawyer confidentiality and the attorney—gj H H i~
ent privilege. With regard to the attorney—client privilege, the prevailing Rule is thg,ounty of theclient, (3) there is no reasonable ground to anticipate

as between commonly represented clients, the privilege does not attach. Hendd, GONtest, or a claim of undue influence or for the public to lose
must be assumed that if litigation eventuates between the clients, the privilege winfidence irthe integrity of the bar, and (4) the amount of the gift

not protect any such communications, and the clients should be so advised. pr bequest is reasonable and natural under the circumstances. For
[31] As to the duty of confidentiality, continued common representation wi

almostcertainly be inadequate if one client asks the lawyer not to disclose to the olei'POSes of this paragraph, related persons include a spouse,
client information relevant tthe common representation. This is so because the laghild, grandchild, parent, grandparent or other relative or individ-
yer has an equal duty of loyalty to each client, and each client has the right tq[.lgﬂ with whom the |a\,\,yer or the client maintains a close. familial
informed of anything bearing on the representation that might affect that clienfs, .. . !

interestsand the right to expect that the lawyer will use that information to that clienf€lationship.

benefit. See Rule 1.4. The lawyer should, at the outset of the common representatioxd) Prior to the conclusion of representation of a client. a law-
and as part of the process of obtaining each client’s informed consent, advise eac !

clientthat information will be shared and that the lawyer will have to withdraw if on¥el shall not make or negotiate an agreement giving the lawyer lit-
client decides that some matter material to the representation should be kept frongtt@ry ormedia rights to a portrayal or account based in substantial
other. In limited circumstances, it may be appropriate for the lawyer to proceed V‘Q?.I’t on information relating to the representation

the representation when the clients have agreed, after being properly informed, that . . R R .

the lawyer will keep certain information confidential. For example, the lawyer may (€) A lawyer shall not provide financial assistance to a client
reasonablyonclude that failure to disclose one client's trade secrets to another clight connection with pending or contemplated litigation, except
will not adversely affect representation involving a joint venture between the cIienﬁ X !

and agree to keep that information confidential with the informed consent of both that:

ents. (1) a lawyer may advance court costs and expenses of litiga-

[32] When seeking to establish or adjust a relationship between clients, the lawyger ; ;
should make clear that the lawyer’s role is not that of partisanship normally expe: » the repayment of which may be contingent on the outcome

in other circumstances and, thus, that the clients may be required to assume grédtthe matter; and

responsibilityfor decisions than when each client is separately represented. Any limi- i indi f

tations on the scope of the representation made necessary as a result of the commtg ) & lawyer rep_rt_eser_ltlng an indigent Cllem.may pay court costs

representation should be fully explained to the clients at the outset of the represedd expenses of litigation on behalf of the client.

tion. See Rule 1.2 (). f) Al r shall n mpensation for representin
[33] Subject tahe above limitations, each client in the common representation h ( )tf awyer s tﬁ tcf)‘lt ac::r:ept lC_O tpe lsatp or representing a

the right to loyal and diligent representation and the protection of Rule 1.9 concerr ntirom one otner than the client uniess:

g;escsgtlgdatiir(])rgutlgiffémer client. The client also has the right to discharge the lawyer(1) the client gives informed consent or the attorney is
Organizational Clients. [34] A lawyer who represents a corporation or otherappo'm(:‘\d at gov_ernment expe_nse;_ prowd(_ed that no_ further con-

organizatiordoes not, by virtue of that representation, necessarily represent any c88@nt or consultation need be given if the client has given consent

stituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13§$irsuant tdhe terms of an agreement or policy requiring an orga-

Thus, the lawyer for an organization is not barred from accepting representat ; ; ; ; ) X
adverse to an affiliate in an unrelated matter, unless the circumstances are suc I%;'Qtlon or insurer to retain counsel on the client's behalf;

the affiliate should also be considered a client of the lawyer, there is an understanding2) there is no interference with the |awyer's independence of

betweerthe lawyer and the organizational client that the lawyer will avoid represep- ; : ; ; _ ; [,
tationadverse to the client's affiliates, or the lawyer’s obligations to either gfamier BrOfessmnal judgment or with the client-lawyer relationship; and

zational client or the new client are likely to limit materially the lawyer’s representa- (3) information relating to representation of a client is pro-
tion of the other client. . o . tected as required by SCR 20:1.6.

[35] A lawyer for a corporation or other organization who is also a member of its i
board of dtectors should determine whether the responsibilities of the two roles may (g) A lawyer who represents two or more clients shall not par-

conflict. The lawyer may be called on to advise the corporation in matters invoIviﬂ%ipate in making an aggregate settlement of the claims of or

actions of the directors. Consideration should be given to the frequency with wh p . . el
such situations may arise, the potential intensity of the conflict, the effiet lafv- dgainst the clients, or in a criminal case an aggregated agreement

yer's resignation from the board and the possibility of the corporation’s obtaini@s to guilty or nolo contendere pleas, unless each client gives
legal advice from another lawyer in such situations. If there is material risk that i't‘ﬂ‘ormed consent. in a writing signed by the client. The |aWyer'S

dual role will compromise the lawyer’s independence of professional judgment, the | hall include th . d fall th lai
lawyershould not serve as a director or should cease to act as the corporation's lafjaelosure shall include the existence and nature of all the claims

when conflicts of interest arise. The lawyer should advise the other members ofdifepleas involved and of the participation of each person in the
board that in some circumstances matters discussed at board meetings while thedg{ement

yer is present in the capacity of director might not be protected by the attorney-client ’

privilege and that conflict of interest considerations might require the lawyer’s recu- (h) A lawyer shall not:

sal as a director or might require the lawyer and the lawyer’s firm to decline represen-

tation of the corporation in a matter. (1) make an agreement prospectively limiting the lawyer’s
liability to a client for malpractice unless the client is indepen-
SCR 20:1.8 Conflict of interest: prohibited transactions. dently represented in making the agreement; or

(a) A lawyer shall not enter into a business transaction with a cli- (2) settle a claim or potential claim for such liability with an
ent or knowingly acquire an ownership, possessory, securityumrepresented client or former client unless that person is advised
other pecuniary interest adverse to a client unless: in writing of the desirability of seeking and is given a reasonable

(1) the transaction and terms on which the lawyer acquires #gPortunity to seek the advice of independent legal counsel in
interestare fair and reasonable to the client and are fully disclosg@nnection therewith; or
and transmitted in writing in a manner that can be reasonably(3) make an agreement limiting the client’s right to report the
understood by the client; lawyer’s conduct to disciplinary authorities.

(2) the client is advised in writing of the desirability of seeking (i) A lawyer shall not acquire a proprietary interest in the cause
and is given a reasonable opportunity to seek the advice of indeaction or subject matter of litigation the lawyer is conducting
pendent legal counsel on the transaction; and for a client, except that the lawyer may:

(3) the client gives informed consent, in a writing signed by the (1) acquire a lien authorized by law to secure the lawyer’s fee
client, to the essential terms of the transaction and the lawyeastsexpenses; and
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(2) contract with a client for a reasonable contingent fee inpathe client's independent counsel. The fact that the client was independently repre-
civil case sented in the transaction is relevant in determining whether the agreement was fair

) . . . and reasonable to the client as paragraph (a) (1) further requires.
(i) A lawyer shall not have sexual relations with a current clientUse of Information Related to Representation[5] Use of information relating
i i i representation to the disadvantage of the client violates the lawyer’s duty of loy-
unless a ansensual sexual relatlonshlp existed between ﬂiﬁyﬁ%aragraph (b) applies when the information is used to benefit either the lawyer
when the client-lawyer relationship commenced. or a third person, such as another client or business associate of the lawyer. For exam-

i “ i ” i e, if a lawyer learns that a client intends to purchase and develop several parcels of
(1) In this paragraph’ sexual relations” means sexual int nd, the lawyer may not use that information to purchase one of the parcels in com-

course or any other intentional touching of the intimate parts ofaition with the client or to cmmend that another client make such a purchase. The

person ocausing the person to touch the intimate parts of the lawledoes not prohibit uses that do not disadvantage the client. For example, a lawyer

yer who learns a government agency'’s interpretation of trade legislation during the repre-
) . . L sentation of one client may properly use that information to benefit other clients.
(2) When the client is an organization, a lawyer for the org&aragraph (b) prohibits disadvantageous use of client information unless the client

nization(whether inside counsel or outside counsel) shall not h@?esmformed consent, except as permitted or required by these Rules. See Rules 1.2
G

. . . 1S€l) 16,1.9 (), 3.3, 4.1 (b), 8.1, and 8.3.
sexual relations with a constituent of the organization who SUP€IGits to Lawyers. [6] A lawyer may accept a gift from a client, if the transaction

vises,directs or regularly consults with that lawyer concerning theeetsyeneral standards of faimess. For example, a simple gift such as a present given
organization’s |ega| matters at a holiday or as a token of appreciation is permitted. If a client offers the lawyer a
. o . . o . more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it,
(k) While lawyers are associated in a firm, a prohibition in thethough such a gift may be voidable by the client under the doctrine of undue influ-
foregoingpars. (a) through (i) that applies to any one of them shafice: which treats client gifts as presumptively fraudulent. In any event, due to con-
) cerns about overreaching and imposition on clients, a lawyer may not suggest that a
apply to all of them. ) substantial gift be made to the lawyer or for the lawyer’s benefit, except where the

History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. lawyer is related to the client as set forth in paragraph (c).

Case Notes:Written client consent to a loan transaction with an attorney as [7] If effectuation of a substantial gift requires preparing a legal instrument such
required by sub. (a) 3. cannot be satisfied solely by the client signing the underlyé@sga will or conveyance the client should have the detached advice that another lawyer
loan documents, which terms are already required to be in writing under sub. (agah provide. The sole exception to this Rule is where the client is a relative of the
The client must give separate consent to the transaction with the lawyer, waivingdbaee.
conflict of interest, and the client must indicate in writing he or she has been giveng] This Rule does not prohibit a lawyer from seeking to have the lawyer or a part-

a reasonable opportunity to consult with independent counsel. OLR v. Trewin, 264 or associate of the lawyer named as executor of the client's estate or to another
WI 116, 275 Wis. 2d 116, 684 N.W.2d 121, 02-3314. ) otentiallylucrative fiduciary position. Nevertheless, such appointments will be sub-

SCR 20:1.8 (a) is designed to make transactions between lawyer and client supgectothe general conflict of interest provision in Rule 1.7 when there is a significant
to higher standards than general contract law. It imposes these additional safeguskishat the lawyer’s interest in obtaining the appointment will materially limit the
to protect clients precisely because they often rely on their attorney to look after th@ivyer’s independent professional judgment in advising the client concerning the
interests. Office of Lawyer Regulation v. Phillips, 2006 WI 43, 290 Wis. 2d 87, 7Xhoice of an executor or other fiduciary. In obtaining the client's informed consent

N.W.2d 629, 04-1914. ] ] o ] to the conflict, the lawyer should advise the client concerning the nature and extent
NOTE: The above annotations cite to SCR 20 as it existed prior to the adop- of the lawyer’s financial interest in the appointment, as well as the availability of
tion of Sup. Ct. Order No. 04-07. alternative candidates for the position.

Wisconsin Comment: This rule differs from the Model Rule in four respects. Literary Rights. [9] An agreement by which a lawyer acquires literary or media
Paragraph (c) incorporates the decisiorState v. Collentine39 Wis. 2d 325, 159 rights concerning the conduct of the representation creates a conflict between the
N.W.2d 50 (1968), an8tate v. Beaudrp3 Wis. 2d 148, 191 N.W.2d 842 (1971). interests of the client and the personal interests of the lawyer. Measures suitable in
Paragraph (f) adds a reference to an attorney retained at government expensé¢haneépresentation of the client may detract from the publication value of an account
retains the “insurance defense” exception from prior Wisconsin law. But see S@Rhe representation. Paragraph (d) does not prohibit a lawyer representing a client
20:1.2 (e). Paragraph (h) prohibits a lawyer from making an agreement limiting thea transaction concerning literary property from agreeing that the lawyer’s fee shall
client’s right to report the lawyer’s conduct to disciplinary authorities. Paragraph ¢onsist of a share in ownership in the property, if the arrangement conforms to Rule
(2) includes language from ABA Comment [19]. 1.5 and paragraphs (a) and (i).

ABA Comment: Business Transactions Between Client and Lawyefl] A Financial Assistance[10] Lawyers may not subsidize lawsuits or administrative
lawyer’slegal skill and training, together with the relationship of trust and confidengeoceedings brought on behalf of their clients, including making or guaranteeing
between lawyer and client, create the possibility of overreaching when the lawl@ans to their clients for living expenses, because to do so would encourage clients
participates in &usiness, property or financial transaction with a client, for examplég pursue lawsuits that might not otherwise be brought and because such assistance
a loan or sales transaction or a lawyer investment on behalf of a client. The requgrees lawyers too great a financial stake in the litigation. These dangers do not war-
ments of paragraph (a) must be met even when the transaction is not closely relaetda prohibition on a lawyer lending a client court costs and litigation expenses,
to the subject matter of the representation, as when a lawyer drafting a will for a cliestuding the expenses of medical examination and the costs of obtaining and pre-
learns that the client needs money for unrelated expenses and offers to make asieiating evidence, becaubese advances are virtually indistinguishable from contin-
to the client. The Rule applies to lawyers engaged in the sale of goods or serviged fees and help ensure access to the courts. Similarly, an exception allowing law-
related to the practice of law, for example, the sale of title insurance or investmgertsrepresenting indigent clients to pay court costs and litigation expenses regardless
services t@xisting clients of the lawyer’s legal practice. See Rule 5.7. It also appliebwhether these funds will be repaid is warranted.
to lawyers purchasing property from estates they represent. It does not apply to ordPerson Paying for a Lawyer’s Serviced11] Lawyers are frequently asked to
nary fee arrangements between client and lawyer, which are governed by Rule gfresent a client under circumstances in which a'third person will compensate the
although its requirements must be met when the lawyer accepts an interest in thegagliyer, in whole or irpart. The third person might be a relative or friend, an indemni-
ent’s business or other nonmonetary property as payment of all or part of a feeol{such as a liability insurance company) or a co—client (such as a corporation sued
addition, the Rule does not apply to standard commercial transactions betweeratbegwith one or more of its employees). Because third—party payers frequently have
lawyer and the client for productservices that the client generally markets to othinterests that differ from those of the client, including interests in minimizing the
ers,for example, banking or brokerage services, medical services, products manuiasount spent on the representation and in learning how the representation is prog-
tured ordistributed by the client, and utilities’ services. In such transactions, the lavessing, lawyers are prohibited from accepting or continuing such representations
yer has no advantage in dealing with the client, and the restrictions in paragraphuf@gssthe lawyer determines that there will be no interference with the lawyer’s inde-
are unnecessary and impracticable. pendent professional judgment and there is informed consent from the client. See also

[2] Paragraplfa) (1) requires that the transaction itself be fair to the client and thaule 5.4 (c) (prohibiting interference with a lawyer’s professional judgment by one
its essential terms be communicated to the client, in writing, in @ manner that canvbe recommends, employs or pays the lawyer to render legal services for another).
reasonably understood. Paragraph (a) (2) requires that the client also be advised,[r2] Sometimes, it will be sufficient for the lawyer to obtain the client's informed
writing, of the desirability of seeking the advice of independent legal counsel. It alssnsent regarding the fact of the payment and the identity of the third—party payer.
requiresthat the client be given a reasonable opportunity to obtain such advice. P@izhowever, the fee arrangement creates a conflict of interest for the lawyer, then the
graph(a) (3) requires that the lawyer obtain the client's informed consent, in a writigvyermust comply with Rule 1.7. The lawyer must also conform to the requirements
signed by the client, both to the essential terms of the transaction and to the lawysfrigule 1.6 concerning confidentiality. Under Rule 1.7 (a), a conflict of interest exists
role. When necessary, the lawyer should discuss both the material risks of the gnerere is significant risk that the lawyer’s representation of the client will be materi-
posed transaction, including any risk presented by the lawyer’s involvement, anddh limited by the lawyer’s own interest in the fee arrangement or by the lawyer’s
existence of reasonably available alternatives and should explain why the adviceegponsibilities to the third—party payer (for example, when the third—party payer is
independent legal counsel is desirable. See Rule 1.0 (e) (definition of informed ca®o—client). Under Rule 1.7 (b), the lawyer may accept or continue the representation
sent). with the informed consent of each affected client, unless the conflict is nonconsent-

[3] The risk to a client is greatest when the client expects the lawyer to represanie under that paragraph. Under Rule 1.7 (b), the informed consent must be con-
the client in the transaction itself or when the lawyer’s financial interest otherwifiemed in writing.
poses aignificant risk that the lawyer’s representation of the client will be materially Aggregate Settlements|13] Differences in willingness to make or accept an offer
limited by the lawyer’s financial interest in the transaction. Here the lawyer’s roi# settlement are among the risks of common representation of multiple clients by a
requires that the lawyer must comply, not only with the requirements of paragraghgle lawyer. Under Rule 1.7, this is one of the risks that should be discussed before
(a), but also with the requirements of Rule 1.7. Under that Rule, the lawyer must disdertaking the representation, as part of the process of obtaining the clients’
closethe risks associated with the lawyer's dual role as both legal adviser and pariigiermedconsent. In addition, Rule 1.2 (a) protects each client's right to have the final
pant in the transaction, such as the risk that the lawyer will structure the transacgiay in deciding whether to accept or reject an offer of settlement and in deciding
or give legal advice in a way that favors the lawyer’s interests at the expense ofithether to enter a guilty or nolo contendere plea in a criminal case. The Rule stated
client. Moreover, the lawyer must obtain the client's informed consent. In some cas@shis paragraph is a corollary of both these Rules and provides that, before any settle-
the lawyer’s interest may be such that Rule 1.7 will preclude the lawyer from seekingnt offer or plea bargain is made or accepted on behalf of multiple clients, the law-
the client's consent to the transaction. yer must inform each of them about all the material terms of the settlement, including

[4] If the client is independently represented in the transaction, paragraph (a)W2at the other clients will receive or pay if the settlement or plea offer is accepted.
of this Rule is inapplicable, and the paragraph (a) (1) requirement for full disclos@ee also Rule 1.0 (e) (definition of informed consent). Lawyers representing a class
is satisfied either by a written disclosure by the lawyer involved in the transactionodiplaintiffs or defendants, or those proceeding derivatively, may not have a full cli-
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ent-lawyer relationship with each member of the class; nevertheless, such lawyer{2) aboutwhom the lawyer had acquired information protected

mustcomply with applicable rules regulating notification of class members and ot . ; ; .
procedural requirements designed to ensure adequate protection of the entire SSUb' (C) and SCR 20:1.6 that is material to the matter; unless the

Limiting Liability and Settiing Malpractice Claims. [14] Agreements prospec- former client gives informed consent, confirmed in a writing

tively limiting a lawyer’s liability for malpractice are prohibited unless the client isigned by the client.
independentlyepresented in making the agreement because they are likely to under- . .
mine competent and diligent representation. Also, many clients are unable to evaluate(C) A lawyer who has formerly represented a client in a matter
the desirability of making such an agreement before a dispute has arisen, particugrlyvhose present or former firm has formerly represented a client
if they are then represented by the lawyer seeking the agreement. This paragraphido: .
not, however, prohibit a lawyer from entering into an agreement with the client" g‘smatter_ shall no_t therea_fter' . X
arbitrate legal malpractice claims, provided such agreements are enforceable and thgl) use information relating to the representation to the disad-
clientis fully informed of the scope and effect of the agreement. Nor does this paggmtage of the former client except as these rules would permit or
graph limit the ability of lawyers to practice in the form of a limited-liability entity, X . ! N '
where permitted by law, provided that each lawyer remains personally liable to fi@Juire with respect to a client, or when the information has
client for his or her own conduct and the firm complies with any conditions requirflecome generally known; or
by law, such as provisions requiring client notification or maintenance of adequate . . . .
liability insurarce. Nor does it prohibit an agreement in accordance with Rule 1.2 that (2) reveal information relating to the representation except as
defines the scope of the representation, although a definition of scope that makethigse rules would permit or require with respect to a client.
obligations of representation |IIu_sory will amount to an attempt to I|r_mt liability. History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv; Sup. Ct. Order No.

_[15] Agreements settling a claim or a potential claim for malpractice are not pigs—04, 2007 WI 48, 297 Wis. 2d xv.
hibited bythis Rule. Nevertheless, in view of the danger that a lawyer will take unfair
advantage of an unrepresented client or former client, the lawyer must first adv;j
such a person in writing of the appropriateness of independent representation in

nection with such a settlement. In addition, the lawyer must give the client or forriy relationship between two representations, it is presumed that confidential infor-

client a'n.aasonabl‘e opportunity t.o f‘!Td a'?d consult independept counsel. . mation isdisclosed in the initial representation. Mathias v. Mathias, 188 Wis. 2d 280,
Acquiring Proprietary Interest in Litigation. [16] Paragraph (i) states the tradi- 5o5 N W 2d 81 (Ct. App. 1994).

}hoﬁggljgt?grf rﬁilkrg Igggztr;myg)s 3{: gpéggglt (?SI ér?];nsz?éqgggilsgig gg(r)ﬁrggtnagv:lné%res If a defense attorney knowingly fails to disclose to a client or the circuit court his
: y %g%er former role in prosecuting the client, the attorney is subject to discipline from

ase NotesEstate planning reasonably contemporaneous with the initiation of
rce proceedings is substantially related to issues which arise in the divorce and
preclude the representation of either spouse in the divorce. In case of a substan-

pertyand maintenance and is designed to avoid giving the lawyer too great an int R. State v. Love, 227 Wis. 2d 60, 594 N.W.2d 806 (1999).

in the representation. In addition, when the lawyer acquires an ownership intere hen defense counsel has appeared for and represented the state in the same case

the subject of the representation, it will be more difficult for a client to discharge the " L h
lawyer if the client so desires. The Rule is subject to specific exceptions develor% hich he prlshe 'at?rr:epr.eﬁems tpfe defendant, e}ndhnodotfuecdnon was ma;}de athtnal,
in decisional law and continued in these Rules. The exception for certain advangad OVe 2 violation of the right to effective counsel, the defendant must show that
of the costs of litigation is set forth in paragraph (e). In addition, paragraph (i) s nsekconverted a potential c’onfllct of interest into an actual conflict by knowingly
forth exceptions for liens authorized by law to secure the lawyer’s fees or expe g fo disclose the attorney’s former prosecution of the defendgn; or representing
and contracts for reasonable contingent fees. The law of each jurisdiction determ ezfgr;d\xl,nt '2 fgg?gf“%tz%dé’ggsellg;g ecéed thle deé*ftertwdanth IIthrQe()séswls;ate V.
which liens are authorized by law. These may include liens granted by statute, li 3'34 Wislséd 08. 608 N.\W.2d 98 ( ). See also State v. Kalk, PP

originating in common law and liens acquired by contract with the client. When hen an attorney represents a party in a matter in which the adverse party is that

lawyer acquires by contract a security interest in property other than that recover, , ) / . ) ;
; ; s P ; . artorney’s former client, the attorney will be disqualified if the subject matter of the
throughthe lawyer’s efforts in the litigation, such an acquisition is a business or flnﬁ? representations are substantially related such that if the lawyer could have

cial transaction with a client and is governed by the requirements of paragraph ained confidential information in the first representation that would have been

Contracts for contingent fees in civil cases are governed by Rule 1.5. ; : e e ; p
Client-Lawyer Sexual Relationships{17] The relationship between lawyer and {ﬁlevant inthe second. This test applies in a criminal serial representation case when

client is a fiduciary one in which the lawyer occupies the highest position of trust defendant raises the issue prior to trial. ‘The actual prejudice standaiin
confidence. The relationship is almost always unequal; thus, a sexual relation%?ﬁ"es when a defendant raises a conflict of interest objection after trial. State v.

between lawyer and client can involve unfair exploitation of the lawyer’s fiduciary N‘éé?‘%""' t/)—\pp 281, 258 Wis. 2d 6151é352410N.W.2d '37.d . he ad
role, in violation of thedwyer’s basic ethical obligation not to use the trust of the cli- : The above annotations cite to as it existed prior to the adop-
ent to the client’s disadvantage. In addition, such a relationship presents a signifi@&ﬁ‘tof Sup. Ctj Order No. 04-07. . )
danger that, because of the lawyer's emotional involvement, the lawyer will heConflict Waivers and the Informed Consent Standard. Pierce. Wis. Law. July
unable to represent the client without impairment of the exercise of indepprmlent 9. . ) . .
fessional judgment. Moreover, a blurred line between the professional and person¥yisconsin Comment: The Wisconsin Supreme Court Rule differs from the
relationships may make it difficult to predict to what extent client confidences willodel Rule in requiring informed consent to be confirmed in a writing “signed by
be protected by the attorney—client evidentiary privilege, since client confidences @ client.”
protected byrivilege only when they are imparted in the context of the client-lawyer ABA Comment: [1] After termination of a client-lawyer relationship, a lawyer
relationshipBecause of the significant danger of harm to client interests and becabgs certain continuing duties with respect to confidentiality and conflicts of interest
the client's own emotional involvement renders it unlikely that the client could givand thus may not represent another client except in conformity with this Rule. Under
adequate informed consent, this Rule prohibits the lawyer from having sexual réhas Rule, for example, a lawyer could not properly seek to rescind on behalf of a new
tions with a client regardless of whether the relationship is consensual and regardié&st acontract drafted on behalf of the former client. So also a lawyer who has prose-
of the absence of prejudice to the client. cuted an accused person could not properly represent the accused in a subsequent
[18] Sexual relationships that predate the client-lawyer relationship are not pfél action against the government concerning the same transaction. Nor could a law-
hibited. Issues relating to the exploitation of the fiduciary relationship and cliey@! Who has represented multiple clients in a matter represent one of the clients
dependency are diminished when the sexual relationship existed prior to the c@gginst the others in the same or a substantially related matter after a dispute arose
mencement of the client-lawyer relationship. However, before proceeding with @@ongthe clients in that matter, unless all affected clients give informed consent. See
representation in these circumstances, the lawyer should consider whether the fg@pment [9]. Current and former government lawyers must comply with this Rule
yer's ability to represent the client will be materially limited by the relationship. Sé@ the extent required by Rule 1.11.
Rule 1.7 (a) (2). _ [2] Thescope of a “matter” for purposes of this Rule depends on the facts of a par-
[19] When the client is an organization, paragraph (j) of this Rule prohibits a lafigular situation or transaction. The lawyer’s involvement in a matter can also be a
yer for the organization (whether inside counsel or outside counsel) from havingugstion of degree. When a lawyer has been directly involved in a specific transac-
sexual relationship with a constituent of the organization who supervises, directd@. Subsequent representation of other clients with materially adverse interests in
regularly consults with that lawyer concerning the organization’s legal matters. that transaction clearly is prohibited. On the other hand, a lawyer who recurrently
Imputation of Prohibitions. [20] Under paragraph (k), a prohibition on conducti@ndled aype of problem for a former client is not preciuded from later representing
by an individual lawyer in paragraphs (a) through (i) also applies to all lawyers ass@gother client in a factually distinct problem of that type even though the subsequent
ated in a firm with the personally prohibited lawyer. For example, one lawyer in a fifgPresentation involves a position adverse to the prior client. Similar considerations
may not enter into a business fransaction with a client of another member of the fiftfl aPPly to the reassignment of military lawyers between defense and prosecution
without complying with paragraph (a), even if the first lawyer is not personalfynctions within the same military jurisdictions. The underlying question is whether
involved in the representation of the client. The prohibition set forth in paragraphlf}¢ [awyer was so involved in the matter that the subsequent representation can be
is personal and is not applied to associated lawyers. justly regarded as a changing of sides in the matter in question. _
[3] Matters are “substantially related” for purposes of this Rule if they involve the
. . same transaction or legal dispute or if there otherwise is a substantial risk that confi-
SCR 20:1.9 Duties to former clients.  (a) A lawyer who has dential factual information as would normally have been obtained in the prior repre-
formerly represented a client in a matter shall not thereafter rep;;entationNould materially advance the client’s position in the subsequent matter. For

: p ple, a lawyer who has represented a business person and learned extensive pri-
sent another person in the same or a SUbStantla"y related mmpﬁnancial information about that person may not then represent that person’s

in which that person’s interests are materially adverse to the intgiouse irseeking a divorce. Similarly, a lawyer who has previously represented a cli-

ests of the former client unless the former client gives informeg in securing environmental permits to build a shopping center would be precluded
. . - . . rom representing neighbors seeking to oppose rezoning of the property on the basis

consent, confirmed in a writing signed by the client. of environmental considerations; howeke lawyer would not be precluded, on the

(b) A lawyer shall not knowingly represent a person in thgrounds of substantial relationship, from defending a tenant of the completed shop-

. : ; ] ; : INg center in resisting eviction for nonpayment of rent. Information that has been
same or a substantially related matter in which a firm with Wh'@iLgclosed to the public or to other parties adverse to the former client ordinarily will

the lawyer formerly was associated had previously representetbtae disqualifying. Information acquired in a prior representation may have been

client: rendered obsolete by the passage of time, a circumstance that may be relevant in
. . determining whether two representations are substantially related. In the case of an

(1) whose interests are materially adverse to that person; aj?ggnizational client, general knowledge of the client's policies and practices ordi-
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narily will not preclude a subsequent representation; on the other hand, knowledge(2) any lawyer remaining in the firm has information protected

of specific facts gained in a prior representation that are relevant to the matter in q . . ; :
tion ordinarily will preclude such a representation. A former client is not required W—SCR 20:1.6 and SCR 20:1.9 (C) that is material to the matter.

reveal the confidential information learned by the lawyer in order to establish a sub-(c) A disqualification prescribed by this ruteay be waived by

stantialrisk that the lawyer has confidential information to use in the subsequent - ; P ; .
ter. A conclusion about the possession of such information may be based on the n eaﬁeCted client under the conditions stated in SCR 20:1.7.

of the services the lawyer provided the former client and information that would in (d) The disqualification of |awyers associated in a firm with
ordinary practice be learned by a lawyer providing such services. ;

Lawyers Moving Between Firms. [4] When Bwyers have been associated withinfor_mer or current government lawyers IS governEd by SCR
a firm but then end their association, the question of whether a lawyer should unéey- - 11 )
takerepresentation is more complicated. There are several competing considerationdistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
First, the client previously represented by the former firm must be reasonably assuregjisconsin Committee Comment:Paragraph (a) differs from the Model Rule in
that the prigiple of loyalty to the client is not compromised. Second, the Rule shouight imputing conflicts of interest in limited circumstances where the personally dis-
not be so broadly cast as to preclude other persons from having reasonable choigg#lffied lawyer is timely screened from the matter.
legalcounsel. Third, the Rule should not unreasonably hamper lawyers from formingy\g s comment: Definition of “Firm”. [1] For purposes of the Rules of Profes-
new associations and taking on new clients after having left a previous associatiffha| Conduct, the term “firm” denotes lawyers in a law partnership, professional
'E this conr|1ect|on, it 5h°”'g be re(l:_og_nlﬁed that today man%_la}\évyers pr"’r‘]Ct'Ce "(‘jf'{] poration, sole proprietorship or other association authorized to practice law; or
that many lawyers tsome degree limit their practice to one field or another, and ersemployed in a legal services organization or the legal department of a corpo-
many move from one association to another several times in their careers. If the £af5, orother organization. See Rule 1.0 (). Whether two or more lawyers constitute
cept of imputation were applied with unqualified rigor, the result would be radicglg yithin this definition can depend on the specific facts. See Rule 1.0, Comments
curtailment otheopportunity of lawyers to move from one practice setting to anoth?é]_[‘l]_

and of the oppﬂrtgnlty of cllentsdtp chalngehcolunsel. v when the | invol Principles of Imputed Disqualification. [2] The Rule of imputed disqualifica-

h [5] Paralg‘iap I( C)ioperfa_tefs to disqualify the é""l‘j’yeéoln y‘f en tdel awyer_ll_r%vo V&Bn stated in paragraph (a) gives effect to the principle of loyalty to the client as it

I as actuﬁt_l ”Q‘a’ e 9?. orin orr_na(tjlon ﬁrotecl:tg Yy k ufes -6 an I 9 (). Thus, §ifjies tdawyers who practice in a law firm. Such situations can be considered from
a}wyelr_w 'efWr'} ?ne |rmda(;1qU|rIe no I"°W'? _gedor in orzma}_lon re a_tlrr:g toha ’ljam%e premise that a firm of lawyers is essentially one lawyer for purposes of the rules
ular client of the firm, and that lawyer later joined another firm, neither the lawygh, e ring loyalty to the client, or from the premise that each lawyer is vicariously
individually nor the second firm is disqualified from representing another client gy 4 by the obligation of loyalty owed by each lawyer with whom the lawyer i
the same or a related matter even though the interests of the two clients conflict. x&6iated. paragraph (a) operates only among the lawyers currently associated in a
Rule 1.10 (b) for the restrictions on a firm once a lawyer has terminated associafig} \yhen a lawyer moves from one firm to another, the situation is governed by
Wlt[g]tfr’j\f);llzcr?a.tion of paragraph (b) depends on a situation’s particular facts, aided %ijtles 1.9 (b) and 1.10 (b).

’ : . ’ : 3] The Rule in paragraph (a) does not prohibit representation where neither ques-
inferences, deductions or working presumptions that reasonably magdeeabout s ofclient loyalty nor protection of confidential information are presented. Where

; . i
the way in which lawyers work together. A lawyer may have general access to f{l}?% | p 9 ! : ;
) ? 5 A ’ P awyer in a firm could not effectively represent a given client because of stron
of all clients of a law firm and may regularly participate in discussions of tfirsaf Iitic:{)kl)eliefs, for example, but that Iavxyyerr\)/vill do no %vork on the case and the perEJ

it should be inferred that such a lawyer in fact is privy to all information about all n% A : ; o : )
e Al - - -sonal beliefs of the lawyer will not materially limit the representation by others in the
firm’s clients. In contrast, another lawyer may have access to the files of only a limi f¥Hh. the firm should not be disqualified. On the other hand, if an opposing party in

number of clients and participate in discussions of the affairs of no other clients se was owned by a lawyer in the law firm, and others in the firm would be materi-

the absence of information to the contrary, it should be inferred that such a lawy: o p h
fact isprivy to information about the clients actually served but not those of other ¢fj. limited in pursuing the matter because of loyalthatt lawyer, the personal dis-

is. | h an inquiry, the burd f % should rest the fi hose di halification of_the lawyer would be imputed to aII_ot_hers in the fir_m. _
ﬁ?a?iorqsil;csoﬁgmguwy @ burden ot proot should rest upon the firm whose disqu [4] The Rule in paragraph (a) also does not prohibit representatiathdng in the

[7] Independent of the question of disqualification of a firm, a lawyer changir{ w firm where the person prohibited from involvement in a matter is a nonlawyer,

professionahssociation has a continuing duty to preserve confidentiality of inform3uCh as @ paralegal or legal secretary. Nor does paragraph (@) prohibit representation
tion about a client formerly represented. See Rules 1.6 and 1.9 (c). it the lawyer is prohibited from acting because of events before the person became

[8] Paragraph (c) provides that information acquired by the lawyer in the cou awyer, for example, work that the person did while a law student. Such persons,

h ! ever, ordinarily must be screened from any personal participation in the matter
of representing a client may not subsequently be used or revealed by the lawy Ay Py : . A M ;
the disadvantage of the client. However, the fact that a lawyer has once served a oid communication to others in the firm of confidential information that both the

does not preclude the lawyer from using generally known information about that ClI~ wyers and the firm have a Ieg_al duty tp protect. See Rulgs 1.0 (k) and 5.3.
ent when later representing another client. [5] Rule 1.10 (b) operates to permit a law firm, under certain circumstances, to rep-

- - . - ent gerson with interests directly adverse to those of a client represented by a law-
[9] The provisions of this Rule are for the protection of former clients and can : : ) ;
waived ifthe client gives informed consent, which consent must be confirmed in wn Sr who formerly was associated with the firm. The Rule applies regardless of when

h " : ormerly associated lawyer represented the client. However, the law firm may not
ggaﬂn:d%a%%reag\fgsgﬁ gae)eaggngaéﬁf[%gLiI:Rlﬁ?e(?'7nghrﬁgg;?dt?otz(iesgggl?ftiggt %gese_nt @erson with interests adverse to those of a present client of the firm, which
of a firm with which a lawyer is or was formerly associated, see Rule 1.10. would violate Rule 1.7. Moreover, the firm may not represent the person where the
! matter is the same or substantially related to that in which the formerly associated
. . . lawyer represented the client and any other lawyer currently in the firm has material
SCR 20:1.10 Imputed disqualification: general rule. (a) information protected by Rules 1.6 and 1.9 (c).
While lawyers are associated in a firm, none of them shall know6] F;ulel.lol(c) rem((j)veshimputaétion with thedinformled cons?]nt of tt&e affected cclj—
; : i or former client under the conditions stated in Rule 1.7. The conditions stated in
'ngly represen_t a client Whe_n any one of them practicing aloﬁrée 1.7 require the lawyer to determine that the representation is not prohibited by
would be prohibited from doing so by SCR 20:1.7 or SCR 20:1R9le1.7 (b) and that each affected client or former client has given informed consent
unless: to the representation, confirmed in writing. In some cases, the risk may be so severe
o . . thatthe conflict may not be cured by client consent. For a discussion ofeh#vef-
(1) theprohibition is based on a personal interest of the prohikess of client waivers of conflicts that might arise in the future, see Rule 1.7, Com-

ited lawyer and does not present a significant risk of materialhgnt [22]. For a definition of informed consent, see Rule 1.0 (e).

imiti i i ini [7] Where a lawyer has joined a private firm after having represented the govern-
|Imltlng the representation of the client by the remaining laWyeFr?ent,imputation is governed by Rule 1.11 (b) and (c), not this Rule. Under Rule 1.11

in the firm; or (d), where a lawyer represents the government after having served clients in private

(2) the prohibition arises under SCR 20:1.9, and practice, nongovernmental employment or in another government agency, former—
. K e Y client conflicts are not imputed to government lawyers associated with the individu-

(i) the personally disqualifieldwyer performed no more thanally disqualified lawyer.
minor and isolated services in the disqualifying representatiorig] Where a lawyer is prohibited from engaging in certain transactions under Rule
and did so 0n|y at a firm with which the |aWyer is no |0nger assoéig,paragraph (k) of that Rule, and not this Rule, determines whether that prohibition

so applies to other lawyers associated in a firm with the personally prohibited law-
ated; yer.

(i) the personally disqualified lawyer is timely screened from
any participation in the matter and is apportioned no part of the #6R 20:1.11 Special conflicts of interest for former and
therefrom; and current government officers and employees. (a) Except

(iii) written notice is promptly given to any affected forme@s law may otherwise expressly permit, a lawyer who has formerly
client toenable the &cted client to ascertain compliance with théerved as a public officer or employee of the government:
provisions of this rule. (1) is subject to SCR 20:1.9 (c); and

(b) When a lawyer has terminated an association with a firm, (2) shall not otherwise represent a client in connection with a
the firm is not prohibited from thereafter representing a persamatter in which the lawyer participated personally and substan-
with interests materially adverse to those of a client representedly as a public officer or employee, unless the appropriate gov-
by the formerly associated lawyer and not currently representdment agency gives its informed consent, confirmed in writing,
by the firm, unless: to the representation.

(1) the matter is the same or substantially related to that in(b) When a lawyer is disqualified from representation under
which the formerly associated lawyer represented the client; guat. (a), no lawyer in a firm with which that lawyer is associated
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may knowingly undertake or continue representation in such &3] Paragraphs (a) (2) and (d) (2) apply regardless of whether a lawyer is adverse
to a former client and are thus designed not only to protect the former client, but also

matter unle_SS: o o _ to prevent a lawyer from exploiting public office for the advantage of another client.
(1) the disqualified lawyer is timely screened from any particior example, a lawyer who has pursued a claim on behalf of the government may not

pation in the matter and is apportioned no part of the fee thepgsue the same claim behalf of a later private client after the lawyer has left gov-
erhment service, except when authorized to do so by the government agency under

from; and paragraph (a). Similarly,lawyer who has pursued a claim on behalf of a private cli-
(2) written notice is promptly given to the appropriate govemem may not pursue the claim on behalf of the government, except when authorized
P . - : -do so by paragraph (d). As with paragraphs (a) (1) and (d) (1), Rule 1.10 is not appli-
ment agency to enable it to ascertain compllance with the pro&%ble to the conflicts of interest addressed by these paragraphs.

sions of this rule. [4] This Rule represents a balancing of interests. On the one hand, where the

i i cessive clients are a government agency and another client, public or private, the
(c) Except as law may otherwise expressly permit, a 'aWyﬁLs’Ck exists that power or discretion vested in that agency might be used for the special

haVing informaﬁon that the lawyer knOV‘_’S is confidential goveriienefit of the other client. A lawyer should not be in a position where benefit to the
ment information about a person acquired when the lawyer waigerclient might affect performance of the lawyer’s professional functions on behalf

a public officer or employee, may not represent a private cli the government. Also, unfair advantage could accrue to the other client by reason
! cess to confidential government information about the client’s adversary obtain-

N . . )
Whose interests are adverse to that person in a matter in whichy; nly through the lawyer’s government service. On the other hand, the rules gov-
informationcould be used to the material disadvantage of that pefning lawyers presently or formerly employed by a government agency should not

son. Asused in this rule, the term “confidential government inforke so restrictive as to inhibit transfer of employment to and from the government. The
’ vernment has a legitimate need to attract qualified lawyers as well as to maintain

mation” mean$ mformanqn that has been O,bta'”ed, under, govq(i h ethical standards. Thus a former government lawyer is disqualified only from
mental authority and which, at the time this rule is applied, therticular matters in which the lawyer participated personally and substantially. The

government is prohibited by law from disclosing to the public grovisions for screeningnd waiver in paragraph (b) are necessary to prevent the dis-
M X P qualification rule from imposing too severe a deterrent against entering public ser-
has a legal privilege not to disclose and which is not otherwidgs e imitation of disqualification in paragraphs (a) (2) and (d) (2) to matters

available tahe public. A firm with which that lawyer is associateanvolving a specific party or parties, rather than extending disqualification to all sub-
may undertake or continue representation in the matter only if gt@tive issues on which the lawyer worked, serves a similar function.

disqualified |awyer is timely screened from any participation i [5] When alawyer has been employed by one government agency and then moves
{c]> a second government agency, it may be appropriate to treat that second agency as

the matter and is apportioned no part of the fee therefrom.  another client for purposes of this Rule, as when a lawyer is employed by a city and

(d) Except as law may otherwise expressly permit, a |aWy§4bsequently iemployed by a federal agency. However, because the conflict of inter-
’ est is governed by paragraph (d), the latter agency is not required to screen the lawyer

currently serving as a pUbIIC officer or employee: as paragraph (b) requires a law firm to do. The question of whether two government
(1) is subject to SCR 20:1.7 and SCR 20:1.9; and agencies should be regarded as the same or different clients for conflict of interest
2) shalll . purposes is beyond the scope of these Rules. See Rule 1.13 Comment [9].
(2) shall not: [6] Paragraphs (b) and (c) contemplate a screening arrangement. See Rule 1.0 (k)

(i) participate in anatter in which the lawyer participated per{requirements for Slcreening ptrocet#lresg- Thess E?rﬁg&aghs do r?O(tj prohigit é} lawyer
: Ha i ; ; om receiving a salary or partnership share established by prior independent agree-
sonally and SUbStam'a”y while in private practice or nongoverﬁlent, but that lawyer may not receive compensation directly relating the lawyer’s

mental employment, unless the appropriate government agesgiffpensation to the fee in the matter in which the lawyer is disqualified.

gives its informed consent, confirmed in writing; or [7] Notice, including a description of the screened lawyer’s prior representation
- . . . d of the screening procedures employed, generally should be given as soon as prac-
(ii) negotiate for private employment with any person who @able after the need for screening becomes apparent.

involved as a party or as attorney for a party in a matter in whichs] paragrapltc) operates only when the lawyer in question has knowledge of the
the lawyer is participating personally and substantially, exceplbrmationwhich means actual knowledge; it does not operate with respect to infor-
that a IaWyer serving as alaw clerk to a jUdge’ other adjudicat S;fg;?:;rzsgzlzag(;ﬂg ?de) I(;?)p#(;tegrtghfgﬁ ellalva\fyw?/rér from jointly representing a pri
of'_flcer or arbitrator may negotiate fo_r private emp'°}’!mem as p%’te party and a government agency when doing so is permitted by Rule 1.7 and is
mitted by SCR 20:1.12 (b) and subject to the conditions statechéfotherwise prohibited by law.

SCR 20:1.12 (b). [10] Forpurposes of paragraph (e) of this Rule, a “matter” may continue in another
. . “ " i form. In determining whether two particular matters are the same, the lawyer should
(e) As used in this rule, the term “matter” includes: consider the extent to which the matters involve the same basic facts, the same or

(1) any judicial or other proceeding, application, request forrgiated parties, and the time elapsed.

ruling or other determination, contract, claim, controversy, inves-

tigation, charge, accusation, arrest or other particular matff¢R 20:1.12 Former judge, arbitrator, mediator or other
involving a specific party or parties, and 3rd—party neutral. (a) Except as stated in par. (d), a lawyer shall

(2) any other matter covered by the conflict of interest rules gt represent anyone in connection with a matter in \.Nh'Ch the law-
the appropriate government agency. yer participated personally and substantially as a judge or other

A Th flicts of a | " . i adjudicative officer or law clerk to such a person or as an arbitra-
(f) The conflicts of a lawyer currently serving as an officer Qb “e giator or other 3rd-party neutral.

employee of the government are not imputed to the other lawyers ; .
in the agency. However, where such a lawyer has a conflict thatP) A lawyer shall not negotiate for employment with any per-
would lead to imputation in a nongovernment setting, the lawygPn Who is involved as a party or as lawyer for a party in a matter
shall be timely screened from any participation in the matter ifywhich the lawyer is participating personally and substantially

which the conflict applies. as a judge or other adjudicative officer or as an arbitrator, mediator

History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. or other 3rd-party neutral. A lawyer serving as a law clerk to a
Case NotesConflict Waivers and the Informed Consent Standard. Pierce. Wigidge or other adjudicative officer may negotiate for employment
Law. July 2009. with a party or lawyer involved in a matter in which the clerk is

Wisconsin Committee Comment:Paragraph (f) has no counterpart in the Mode L : :
Rules, although it is based on statements made in paragraph [2] of the ABA C(hg_rtlupatlng personally and SUbStam'a”yv but Only after the law-

ment. yer has notified the judge or other adjudicative officer.

ABA Comment: [1] A lawyer who has served or is currently serving as a public ie di i i i
officer or employee is personally subject to the Rules of Professional Conduct, (c) If alawyeris disqualified by par. (), no lawyer in a firm

including the prohibition against concurrent conflicts of interest stated in Rule 1With which that lawyer is associated may knowingly undertake or

In addition, such a lawyer may be subject to statutes and government regulatggsitinue representation in the matter unless:

regarding conflict of interest. Such statutes and regulations may circumscribe the . e L L.

extent to which the government agency may give consent under this Rule. See Rulé1) the disqualified lawyer is timely screened from any partici-

1.0 (e) for the definition of informed consent. o ___pation in the matter and is apportioned no part of the fee there-
[2] Paragraphs (a) (1), (a) (2), and (d) (1) restate the obligations of an individ m: and

lawyerwho has served or is currently serving as an officer or employee of the govern="""

mer;lt_towa;daformerd%overng%nt ?1( pgv?telglieﬂt. Rule 1.10ir'15(r;3t appl}cal%le tothe (2) written notice is promptly given to the parties and any

conflicts of interest addressed by this Rule. Rather, paragrap sets forth a sp: : : ; ; :

imputation rule for former government lawyers that provides for screening a roprllat.e mbuna! to enable them to ascertain compliance with

notice. Because of the special problems raised by imputation within a govern provisions of this rule.

agency, paragraph (d) does not impute the conflicts of a lawyer currently serving as, f : : i

an officer or employee of the government to other associated government officers or(d) An a_rbltr_ator selec;ted asa Pa_”'sa“ of a party in a multi

employees, although ordinarily it will be prudent to screen such lawyers. memberarbitration panel is not prohibited from subsequently rep-
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resenting that party in the matter, provided that all parties to tagsure that the organization’s highest authority is informed of the
proceeding give informed consent, confirmed in writing. lawyer’s discharge or withdrawal.
\'7\/'_5”“3’1 SUCF’- ct _?t'deg\‘o- 04‘IOP7' 2007 ‘?1”(4)' 3%3 W'fs- 2dﬂ>1<"-M seiruen . (D In dealing with an organization's directors, officers,
Isconsin Committee CommentiParagrapn (a) diirers from the vioael Rule in H

that the conflict identified is not subject to waiver by consent of the parties involved. ponees_, mem.bers'. SharEhOIdgrs or Othe.r (_:onst|tuents, a lawyer
As such, paragraph [2] of the ABA Comment should be read with caution. Paragr&bhall ?Xp|§lln th.e identity of the client when it is apparent thi'i'[ the
(d) differs in that written consent of the parties is required. organization’s interests are adverse to those of the constituents

ABA Comment: [1] This Rule generally parallels Rule 1.11. The term “personally, ; i ;

and substantially” signifies that a judge who was a member of a multimember co)m,th whom the IaWyer IS qea"”g- . .

and thereafter left judicial office to practice law, is not prohibited from representing (g) A lawyer representing an organization may also represent
a client in a matter pending in the court, but in which the former judge did not partiginy of its directors. officers employees, members, shareholders
pate. So also the fact that a former judge exercised administrative re,\sponsibilitk/élrny - ¢ . b i .

a court does not prevent the former judge from acting as a lawyer in a matter witreOther constituents, subject to the provisions of SCR 20:1.7. If
{Reti;_gge ?a?f prtet\;]iously _?xeécised rentmrc])te é)r incidepttal F?dlmilr\iﬁragxe {eSponsaiblh},e organization’sonsent to the dual representation is required by
atdid not affect the merits. Compare the Comment to Rule 1.11. The term “adju . ; ; i
cative officer” includes such officials as judges pro tempore, referees, special m% —R 20'1'7’.the. consent shall be glve.n.by an app_roprlate official
ters, hearing officers and other parajudicial officers, and also lawyers who servé@idhe organization other than the individual who is to be repre-

part-timgjudges. Compliance Canons A (2), B (2), and C of the Model Code of Judiented, or by the shareholders.

cial Conduct provide that a part-time judge, judge pro tempore or retired judge h . .. .

recalled to active service, may not “act as a lawyer in any proceeding in which he (N) Notwithstanding other provisions of this rule, a lawyer
sea/efd as?#geRorlin ?ﬁpth?{ plroceeding reladted thereto.” Although phrased differshall comply with the disclosure requirements of SCR 20:1.6 (b).
ently from this Rule, those Rules correspond in meaning. _ History: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv.

[2] Like former judges, lawyers who have served as arbitrators, mediatit®@or  cag5e Notes: A former director cannot act on behalf of a client corporation and
third—party neutrals may be asked to represent a client in a matter in which the lawyef,e the [awyer-client privilege. Even though documents were created during the
participated personally and substantially. This Rule forbids such representaiginer director’s tenure as a director, a former director is not entitled to the docu-
unless all of the parties to the proceedings give their informed consent, confirmegiihis inthe corporate lawyer’s files Lane v. Sharp Packaging Systems, 2002 W1 28
writing. See Rule 1.0 (e) and (b). Other law or codes of ethics governing third—p. Wis. 2d 68, 640 N.W.2d 788. ’ ’ ’ ’

neutrals may impose more stringent standards of personal or imputed disquali 1€%ealing Fairly With an Unrepresented Person. Kempinen. Wis. Law. Oct. 2005.

tion. See Rule 2.4. . . > A
2
3] Although lawyers who serve as third—party neutrals do not have informati \(l)\l7hat Are the Trust Account Recordkeeping Requirements? Dietrich. Wis. Law.
s

concerning the parties that is protected under Rule 1.6, they typically owe the pal TE- : . P " .
an obligation of confidentiality under law or codes of ethics governing thjrd—pa}rt ngSEu T%et ag?alsr?\‘ngoéit_l%r}s cite to SCR 20 as it existed prior to the adop
Feu"als"l-:—gus" par?g&e;ph t(ﬁ) p|r0v|des that :;onfflgcts of Ithe l:ﬁrsonag};,d'squﬂg.@hisconginCbmmittee éommeﬁt: Paragraph (h) differs from the Model Rule and
;;gg;;gh afe'm';? ed o otherfawyers In a faw firm uniess the condiions ot thgys™ attention to the mandatory disclosure provisions contained in Wisconsin
; ¢ i ; Court Rule 20:1.6 (b).

[4] Requirementéor screening procedures are stated in Rule 1,0 (k). Paragraph %&przmgomogent'u'l?he Entity( a)s the Client.[1] An organizational client is a legal
(1)t dgleshn?jtt;)) rohibit th scre((ajnezz lawyer frortn [)ecte;r\]/ "H a salary or pa?nershlp s%eml y, but it cannot act except through it§icérs, directors employees, shareholders
established by prior independent agreement, but that lawyer may not receive coni:> : ! ; ’ ' ’
pensation directly related to the matter in which the lawyer is disqualified. and other constituents. Officers, directors, employees and shareholders are the con-

[5] Notice, including a description of the screened lawyer's prior representati%‘j-tuems of the corporate organizational client. The duties defined in this Comment

: h equally to unincorporated associations. “Other constituents” as used in this
filtr:]gbtl)é tgﬁ esrctﬁgr:]'gg dpggfi?:lrjégiiﬁrg%gzggi g:gs;;"ryeﬁ?omd be given as soon as mentmeans the positions equivalent to officers, directors, employees and share-

holders held by persons acting for organizational clients that are not corporations.
L. . [2] Whenone of the constituents of arganizational client communicates with the
SCR 20:1.13 Organization as client. (a) A lawyer employed organization’s lawyer in that person’s organizational capacity, the communication is
or retained by an organization represents the organization acfjffigcted by Rule 1.6 Thus, by way of example, if an organizational client requests
h hits dul thorized tit t Its Tawyer to investigate allegations of wrongdoing, interviews made in the course of
through its duly authorized constituents. that inestigation between the lawyer and the client's employees or other constituents

(b) If a |awyer for an Organization knows that an officerare covered by Rule 1.6. This does not mean, however, that constituentsgafiran or

. . . . jonalclient are the clients of the lawyer. The lawyer may not disclose to such con-
employee or other person associated with the Organ'zat'onsﬁ ents information relating to the representation except for disclosures explicitly

engaged in action, iamds to act or refuses to act in a matter relatedimpliedly authorized by the organizational client in order to carry out the represen-
to the representation that is a violation of a legal obligation to tf§on or as otherwise permitted by Rule 1.6.

P . . : : 3] Whenconstituents of the organization make decisions for it, the decisions ordi-
organization, or a violation of law which reasonably might bl%\rily must be accepted by the lawyer even if their utility or prudence is doubtful.

imputed tathe oganization, and that is likely to result in substanbecisionsconcerning policy and operations, including ones entailing serious risk, are
tial injury to the organization, then the |awyer shall proceed ashia as such in the lawyer’s province. Paragraph (b) makes clear, however, that when

. . : the lawyer knows that the organization is likely to be substantially injured by action
reasonably necessary in the best interest of the Orgamzat'ﬁ??m officer or other constituent that violates a legal obligation fo the organization

Unless the lawyer reasonably believes that it is not necessaryrii in violation of law that might be imputed to the organization, the lawyer must

the best interest of the organization to do so. the |aWyer shall ré:‘r%eed as ilasonably necessary in the best interest of the organization. As defined
! ule 1.0 (f), knowledge can be inferred from circumstances, and a lawyer cannot

the matter to higher authority in the organization, including, ﬁnore the obvious.
warranted by the circumstances, to the highest authority that ca] In determininghow to proceed under paragraph (b), the lawyer should give due
act in behalf of the organization as determined by applicable |Eg9fpsideration to the seriousness of the violation and its consequences, the responsi-
- . R ility in the oganization and the apparent motivation of the person involved, the poli-
(c) Except as provided in par. (d), if, cies of the organization concerning such matters, and any other relevant consider-
; ) : ; ions. Ordinarily, referral to a higher authority would be necessary. In some
. (1) despite t,he lawyer’s efforts in accordance Wlth p"’,lr' (b) t,ﬁ cumstances, however, it may be appropriate for the lawyer to ask the constituent
highest authority that can act on behalf of the organization insigtseconsider the matter; for example, if the circumstances involve a constituent's
upon or fails to address in a timely and appropriate manneri?)q;centmisunderstanding of law and subsequent acceptance of the lawyer's advice,
e

. . H . the lawyer may reasonably conclude that the best interest of the organization does not
action or a refusal to act, that is clearly a violation of law, and require that the matter be referred to higher authority. If a constituent persists in con-

(2) the lawyer reasonably believes that the violation is reasa@ict contrary to the lawyer’s advice, it will be necessary for the lawyer to take steps

. B o] i PN have the matter reviewed by a higher authority in the organization. If the matter
ably certain taesult in substantial Injury to the organization, the{gof sufficient seriousness and importance or urgency to the organization, referral to

the lawyer may reveal information relating to the representati@igher authdty in the oganization may beecessary even if the lawyer has not com-

whether omot SCR 20:1.6 permits such disclosure, but only if arfgkinicated with the constituent. Any measures taken should, to the extent practicable,
! imize the risk of revealing information relating to the representation to persons

to the extent the lawyer reasonably believes necessary to Pfe‘gé?iﬁ]e the organization. Even in circumstances where a lawyer is not obligated by
substantial injury to the organization. Rule 1.13 to proceed, a lawyer may bring to the attention of an organizational client,
: ; . including its highest authority, matters that the lawyer reasonably believes to be of
(d_) Paragraph gc) shall not a_pply with respect t_O |nfo_rmat| Sufficient importance to warrant doing so in the best interest of the organization.
relating to dawyer’s representation of an organization to investi- [5] Paragraph (b) also makes clear that when it is reasonably necessary to enable
gate an alleged violation of law, or to defend the organization t¢ organization to address the matter in a timely and appropriate manner, the lawyer

" : f must refer the matter to higher authority, including, if warranted by the circum-
an officer, employee or other constituent associatetithe orga- stancesthe highest authority that can act on behalf of the organization under applica-

nization against a claim arising out of an alleged violation of lawle law. The aganization’s highest authority to whom a matter may be referred ordi-

; ily will be the board of directors or similar governing body. However, applicable
(e) A laWyer who reasonably believes that he or she has b may prescribe that under certain conditions the highest authority reposes else-

dischargedecause of the lawyer’s actions taken pursuant to pak&ere, for example, in the independent directors of a corporation.

(b) or (c), or who withdraws under circumstances that require oRelation to OtheE R}:rl]etsﬁ [6] me?uth%ﬂw and r%slptonsibil?gy gr_ovit:ﬁd igtris |
H H H e are concurrent wi e authority and responsibllity provided In other Rules. In
permit the Iawyer to take action under either of those paragrarﬁﬁﬁcular, this Rule does not limit or expand the lawyer’s responsibility under Rules

shall proceed as the lawyer reasonably believes necessary.dQ.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements Rule 1.6 (b) by providing
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an additional basis upon which the lawyer may reveal information relating to the regctive action pursuant to par. (b), the lawyer is impliedly autho-
resentation, but does not modify, restrict, or limit the provisions of Rule 1.6 (E)éEd under SCR 20:1.6 (a) to reveal information about the client

(1)-(6). Under paragraph (c) the lawyer may reveal such information only when . !
organization'shighest authority insists upon or fails to address threatened or ongofatit only to the extent reasonably necessary to protect the client’s
actionthat is clearly a violation of law, and then only to the extent the lawyer reasqpiterests.
ably believes necessary to prevent reasonably certain substantial injury to the O'9gfistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv
nization. It is not necessary that the lawyer’s services be used in furtherance of tr:& ’ e ) . ’ T
violation, but it is required that the matter be related to the lawyer’s representatiofBA Comment: [1] The normal client—lawyer relationship is based on the
of the organization. If the lawyer’s services are being used by an organization to gﬁsymptlon that the client, when properly advised and assisted, is capable of making
ther acrime or fraud by the ganization, Rule4.6 (b) (2) and 1.6 (b) (3) may permit décisionsabout important matters. When the clientiiiaor or suffers from a dimin-
the lawyer to disclose confidential information. In such circumstances Rule 1.2 [#fjed mental capacity, however, maintaining the ordinary client-lawyer relationship
may also be applicable, in which event, withdrawal from the representation unf&Y Not be possible in all respects. In particular, a severely incapacitated person may
Ruie 1.16 (a) (1) may be required. have no power to make legally binding decisions. Nevertheless, a client with dimin-

[7] Paragraptfd) makes clear that the authority of a lawyer to disclose informatid hed Cgpa(t:ny cgten h?fs t?_e amhty |t-0 ut?derstand,”(jgllberatg Aoy anld reﬁ(';lrc]i e
relating to aepresentation in circumstances described in paragraph (c) does not a S al Olfj- maters aftec |nfg ec |e3 S otwn |W6t3h e'”?t' or etxarr|1p e, children gsd
with respect to information relating to a lawyer’s engagement by an organizatio ng as Tive or SIx years of age, and certainly tnose of ten or twelve, are regarde
investigate an alleged violation of law or to defend the organization or an offic having opinions that are entitled to weight in legal proceedings concerning their

; - ot f : vl §tody. So ab, it is recognized that some persons of advanced age can be quite capa-

employee opther person associated with the organization against a claim arising £ hand tine f | matt hil d | legal protect
of an alleged violation of law. This is necessary in order to enable organizational Or handiing routine linancial matters while needing special legal protection con-

. he full fits of | | li h ; iyt rning major transac_tions. o o i
gg}zr:gir?gm:gagngt :dgﬁ;:_e its of legal counsel in conducting an investigation [2] Thefact that a client suffers a disability does not diminish the lawyer’s obliga-

; : i treat the client with attention and respect. Even if the person has a legal repre-
8] A lawyer who reasonably believes that he or she has been discharged bec 0 :
of [th]e |awy)ér’s actions taken %ursuant to paragraph (b) or (c), or who wi%hdraw%%ﬁ- tivethe I_awlyelr should as far as possible accord the represented person the status
circumstances that require or permit the lawyer to take action under either of th |enrt1, p?rtlcu arly in rl?amr:amlr;g c_(IJmmung:auon. h - in di
paragraphs, must proceed as the lawyer reasonably believes necessary to assure eclient may wish to have family members or other persons participate in dis-
the organization’s highest authority is informed of the lawyer’s discharge or withUSSIonswith the lawyer. When necessary to assist in the representation, the presence
drawal. of such persons generally does not affect the applicability of the attorney—client evi-
Government Agency.[9] The duty defined in this Rule applies to governmental entiary privilege. Nevertheless, davyer must keep the client’s interests foremost
organizations. Defining precisely the identity of the client and prescribing the res '?’Zﬁﬁeﬁé{%ﬁﬁﬁ’teﬂﬁbaecrtéort]oaﬁﬁgﬁgﬁeéjc?s?gfé gﬁrtahgéiﬁ’gé% lr)neuhséllfook to the cli-
ing obligations of such lawyers may be more difficult in the government context and,’ Y - . o
is a matter beyond the scope of these Rules. See Scope [18]. Although in some ciffl If & legal representative has already been appointed for the client, the lawyer
cumstances the client may be a specific agency, it may also be a branch of go uld ordinarily look to the representative for decisions on behalf of the client. In
ment, such as the executive branch, or the government as a whole. For examplBafers involving a minor, whether the lawyer should look to the parents as natural
the action or failure to act involves the head of a bureau, either the departmerﬂl{ﬁrd'?‘”s“ay depend on the type of proceeding or matter in which the lawyer is rep-
which the bureau is a part or the relevant branch of govermmasnbe the client for fesenting the minor. If the lawyer represents the guardian as distinct from the ward,
purposes of this Rule. Moreover, in a matter involving the conduct of governmd&#id is aware that the guardian is acting adversely to the ward's interest, the lawyer
officials, a government lawyer may have authority under applicable law to questigigY have an obligation to prevent or rectify the guardian’s misconduct. See Rule 1.2
suchconduct more extensively than that of a lawyer for a private organization in sirkt”: . ) . o .
lar circumstances. Thus, when the client is a governmental organization, a differenaking Protective Action. [5] If a lawyer reasonably believes that a client is at risk
balancemay be appropriate between maintaining confidentiality and assuring that ffesubstantial physical, financial or other harm unless action is taken, and that a nor-
wrongful act is prevented or rectified, for public business is involved. In additioft@l client-lawyer relationship cannot be maintained as provided in paragraph (a)
duties of lawyers employed by the government or lawyenslitary service may be Pecause the client lacks sufficient capacity to communicate or to make adequately
defined bystatutes and regulation. This Rule does not limit that authority. See Scopnsidered decisions in connection with the representation, then paragraph (b) per-
Clarifying the Lawyer’s Role.[10] There are times when theganization’s iter-  MItS the lawyer to take protective measures deemed necessary. Such measures could
est may be or become adverse to those of one or more of its constituents. In suciHde: consulting with family members, using a reconsideration period to permit
cumstancethe lawyer should advise any constituent, whose interest the lawyer firfdafification or improvement of circumstances, using voluntary surrogate decision—
adverse to that dhe organization of the conflict or potential conflict of interest, thafaKing tools such as durable powers of attorney or consulting with support groups,
the lawyer cannot represent such constituent, and that such person may wish to %%fﬁsswna! services, adult-protective agencies or other individuals or entities that
independent representation. Care must be taken to assure that the individual ufiggthe ability to protect the client. In taking any protective action, the lawyer should
stands that, when there is such adversity of interest, the lawyer for the organiza@%ﬂ%‘deq t;)y such factors ag tﬂe W|sr|1es fand v;l_lues_ of tme cII|_ent 'todthe‘ extent krl‘(‘?""”'
cannot provide legal representation for that constituent individual, and that discti Client's best interests and the goals of intruding into the client's decision-making
sions between the lawyer for the organization and the individual may not be prfitonomy tdhe least extent feasible, maximizing client capacities and respecting the
leged. client’s family and social connections.

[11] Whether such a warning should be given by the lawyer for the organizatior]®]. In determining the extent of the client's diminished capacity, the lawyer should
to any constituent individual may turn on the facts of each case. consider and balance such factors as: the client’s ability to articulate reasoning lead-

) : ing to a decision, variability of state of mind and ability to appreciate consequences
nizzgg“ﬁgf;igfggg&ﬂ Zegﬁgg?gg E)%f)icrgrc 89%?3 tgﬁ;rir:%\{ggr for an orga{of a decision; the substantive faimess of a decision; and the consistency of a decision
Derivative Actions. [13] Under generally prevailing law, the shareholders o ith the known long—term commitments and values of the client. In appropriate cir-

: . . 4 . Pmstances, the lawyer may seek guidance from an appropriate diagnostician.
members of aorporation may bring suit to compel the directors to perform their leg 711 a leaal tative h tb inted. the | hould id
obligations in the supervision of the organization. Members of unincorporated assd- 1! @ legal representative has not been appointed, the lawyer should consider
ciationshave essentially the same right. Such an action may be brought nominally’ £ ther appointment of a guardian ad litem, conservator or guardian is necessary to
R

it e tectthe client’s interests. Thus, if a client with diminished capacity has substantial
E)ilgaor:igz%?iléﬁuon' but usually is, in fact, a legal controversy over management Ofpropertythat should be sold for the client’s benefit, effective completion of the trans-

) ’ N action may require appointment of a legal representative. In addition, rules of proce-
an[éﬂigr?e?ﬁgsé'r%ggggfg'fﬁame&%;%ﬁ%ﬁé ttrl]; ?;gve;/rg?’:tgir'\a m%%ggfﬁg?aslﬂgﬂe in litigation sometimes provide that minors or persons with diminished capacity
resolve the issue. Most derivative actions are a normal incident of an organizati L‘S}r? ﬁqrglenr;rec?recrat;cét%gegsu?]rg\;?gvg r;)x;(f)ﬁﬂseﬁttl;efz)gﬁiggr;?trgg;lgsgr%ggséarlng%la{)cé-
affairs, to be defended by the organization’s lawyer like any other suit. However if, ! J

the claim invol h h i doing by th : trol : reexpensive or traumatic for the client than circumstances in fact require. Evalua-
e claim involves serious charges of wrongdoing by those in control OffIZ8- o of such circumstances is a matter entrusted to the professional judgment of the

tion, a conflict may arise between the lawyer’s duty to the organization and the lqﬁ/vy er. In considering alternatives, however, the lawyer should be aware of any law
yﬁrsléelanonsh?t\évnl&.thetboard.lehthose clerLtllmstances, Rule 1.7 governs Whoy e quires the lawyer to advocate the least restrictive action on behalf of the client.
should represent the directors and the organization. Disclosure of the Client's Condition.[8] Disclosure of the client’s diminished
capacity could adversely affect the client’s interests. For example, raising the ques-
SCR 20:1.14 Client with diminished capacity_ (a) When a tion of diminished capacity could, in some circumstances, lead to proceedings for

client's Capacity to make adequately considered decisions in C- oluntary commitment. Information relating to the representation is protected by

. H . X ) nﬂlf 1.6. Therefore, unless authorized to do so, the lawyer may not disclose such
nection with a representation is diminished, whether becausan@rmation. When taking protective action pursuant to paragraph (b), the lawyer is

minority, mental impairment or for some other reason, the |aWy'e]pIiedIy authorized to make the necessary disclosures, even when the client directs
; ; ; : _ lawyer to the contrary. Nevertheless, given the risks of disclosure, paragraph (c)
shall, as_far as_ reasonably 'pOSSIb|e, maintain a normal client I%}ﬁﬁs what the lawyer may disclose in consulting with other individuals or entities
yer relationship with the client. or seeking the appointment of a legal representative. At the very least, the lawyer
; ; uld determine whether it is likely that the person or entity consulted with will act
. (b) When the I_awyer re.asonably be"‘?"es th"?‘t the. C“en_t h§£ersely to the client’s interests before discussing matters related to the client. The
diminished capacity, is at risk of substantial physical, financial @tyer’s position in such cases is an unavoidably difficult one.

other harm unless action is taken and cannot adequately act in theergency Legal Assistancg9] In an emergency where the health, safety or a

; ) : cial interest of a person with seriously diminished capacity is threatened with
client’s own interest, the lawyer may take reasonably neceSSMnent and irreparable harm, a lawyer may take legal action on behalf of such a

protective action, including consulting with individuals or entitiegerson even though the person is unable to establish a client-lawyer relationship or

that have the ability to take action to protect the client and, tinmake or express considered judgments about the matter, when the person or
f : ; ; - another acting in good faith on that person’s behalf has consulted with the lawyer.
appropriatecases, seeking the appointment of a guardian ad "teﬁen insuch an emgency, howevethe lawyer should not act unless the lawyer rea-

conservator or guardian. sonably believes that the person has no other lawyer, agent or other representative
: : ; ; -savailable. The lawyer should take legal action on behalf of the person only to the

. (C) Informatlon r_elatmg to the representation of a C“e_nt W't@xtent reasonably necessary to maintain the status quo or otherwise avoid imminent

diminishedcapacity is protected by SCR 20:1.6. When taking prand irreparable harm. A lawyer who undertakes to represent a person in such an exi-
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gentsituation has the same duties under these Rules as the lawyer would with respegisession in connection with a representation. All funds of cli-

to a client. . ) - entsand 3rd parties paid to a lawyer or law firm in connection with
[10] A lawyer who acts on behalf of a person with seriously diminished capac% . . . . .

in an emergency should keep the confidences of the person as if dealing with a ciéfi€Presentation shall be deposited in one or more identifiable trust

disclosing them only to the extent necessary to accomplish the intended protectigeounts.

action. The lawyer should disclose to any tribunal involved and to any other counsel e
involvedthe nature of his o her relationship with the person. The lawyer should take (2) ldentification of account. Each trust account shall be

steps to regularize the relationship or implement other protective solutions as sgh@arly designated as a “Client Account,” a “Trust Account,” or
as possible. Normally, a lawyer would not seek compensation for such emergeifrds of similar import. The account shall be identified as such
’ on all account records, including signature cards, monthly state-
SCR 20:1.15 Safekeeping property; trust accounts and ments, checks, and deposit slips. An acronym, such as *IOLTA,”
fiduciary accounts. (a)  DEFINITIONS. In this section: IO'I_'A, or “LTAB,” without further elaboration, does not clearly
“ " . designate the account as a client account or trust account.
(Im) “Draft account” means an account upon which funds are 3) L funds.No funds belonaing to the | |
disbursed through a properly payable instrument. _(3) Lawyer funds.No funds belonging to the lawyer or law
2) “Fiduciary” means an agent, attorney—in—fact conservﬂ[m’- except funds reasonably sufficient to pay monthly account
( ) y gent, al y-in e arvice charges, may be deposited or retained in a trust account.
tor, guardian, personal representative, special administrator, 2y U df d t ad i ided i
trustee, or other position requiring the lawyer to safeguard the(#) Uneamed fees and cost advandescept as provided in
property of a 3rd party. par. (4m), unearned fees and advanced payments of fees shall be
3) “Fiduci . in which the | held in trust until earned by the lawyer, and withdrawn pursuant
d @) |f_g(:|a_1ry account” means an account in which the lawygl s (g). Funds advanced by a client or 3rd party for payment
eposits fiduciary property. of costs shall be held in trust until the costs are incurred.

(4) “Fiduciary property” means funds or property of a client 4m) ajternative protection for advanced feasawyer who
or 3rd party that is in the lawyer’s possession in a fiduciary capagscents advanced payments of fees may deposit the funds in the
ity that directly arises in the course of, or as a result of, a|

alawygbyver's business account, provided that review of the lawyer’s

y pro - . . . . - . . _
erty includes, but is not limited to, property held as ager;ée by a court ofompetent jurisdiction is available in the proceed

hg to which the fee relates, or provided that the lawyer complies
attorney—-in—fact, conservator, guardian, personal representatwg » Or B e P

il administrator or trust biect 1o the exceptions id ntlheach of the following requirements:
ﬁggﬁ:‘sﬁb (k)s ator, ortrustee, subject to the exceptions 1denti- Upon accepting any advanced payment of fees pursuant to

o o . this subsection, the lawyer shall deliver to the client a notice in
cormaany, crédit unon, savings. and loan Sssociaton. or invespnd Containing al of the following nformation
ment institution, including a brokerage house. ; ::e gmqunt of tthe fr:lt(:]varced p’ayfme.nt;

(6) “Immediate family member” means the lawyer’s spouse, _° € basis orrate of the lawyer s 1ee; .
child, stepchild, grandchild, sibling, parent, grandparent, aunt, 3- @ny expenses for which the client will be responsible;
uncle, niece, or nephew. 4. that the lawyer has an obllgat[on to refund any L]nearned

(7) “Interest on Lawyer Trust Account or “IOLTA account™ advanced fee, along with an accounting, at the termination of the

means a pooled interest-bearing or dividend—paying draft trd§Presentation; _ _ _ _
account, separate from the lawyer’s business and personal®. that the lawyer is required to submit any unresolved dispute
accounts. An IOLTA account must be established in an IOLT@Ppout the fee to binding arbitration within 30 days of receiving
participatinginstitution pursuant to SCR 20:1.15 (cm) (1) and (2)Vritten notice of such a dispute; and
and may contain only funds that cannot earn income for the bene- 6. the ability of the client to file a claim with the Wisconsin
fit of the client or 3rd party in excess of the costs to secure tliavyers’ fund for client protection if the lawyer fails to provide a
income. Typical funds that would be placed in an IOLTA accourgfund of unearned advanced fees.
include earnest monies, loan proceeds, settlement proceedsj. Upon termination of the representation, the lawyer shall
collection proceeds, cost advances, and advance paymentsgéiver to the client in writing all of the following:
fees that have not yet been earned. An IOLTA account is subject 1 5 fing) accountingor an accounting from the date of the
to the provisions of SCR Chapter 13 and the trust account prqyiyyer's most recent statement to the end of the representation,
sions of subs. (a) to (i), including the IOLTA account provisionggarding the client’s advanced fee payment with a refund of any
of sub. (cm). S ~ unearned advanced fees;

(7m) “IOLTA participating institution” meansfmancial insti- 2. notice that, if the client disputes the amount of the fee and
tution that voluntarily offers IOLTAccounts and certifies to Wis-\yantsthat dispute to be submitted to binding arbitration, the client

TAF annually that it meets the IOLTA account requirements gyst provide written notice of the dispute to the lawyer within 30
SCR 20:1.15 (cm) (3) to (6) and that it reports overdrafts on dragys of the mailing of the accounting; and

trust accounts and draft fiduciary accounts of lawyers and law

firms to the office of lawyer regulation, pursuant to the financi% 3. notice that, if the lawyer is unable to resolve the dispute to

e satisfaction of the client within 30 days after receiving notice
T the dispute from the client, the lawyer shall submit the dispute
binding arbitration.

c. Upon timely receipt of written notice of a dispute from the
nt,the lawyer shall attempt to resolve that dispute with the cli-

institution’s agreements with those lawyers and law firms. Wi
TAF shall confirm the accuracy of the certifications and publis
at least annually, a list of IOLTA participating institutions.

(8) “Properly payable instrument” means an instrument th?:ﬁie

if presented in the norrrt;al lcourseforf]_busmess, is in a form requirglet 5 if the dispute is not resolved, the lawyer shall submit the
payment pursuant to the laws of this state. ) ) dispute to binding arbitration with the State Bar Fee Arbitration
(9) “Trust account” means an account in which the lawy@fyogram or aimilar local bar association program within 30 days
deposits trust property. of the lawyer’s receipt of the written notice of dispute from the cli-
(10) “Trust property” means funds or property of clients or 3rent.
partiesthat is in the lawyer’s possession in connection with arep- . Upon receipt of an arbitration award requiring the lawyer
resentation, which is not fiduciary property. to make a payment to the client, the lawyer shall pay the arbitration
(11) “WisTAF” means the Wisconsin Trust Account Foundaaward within 30 days, unless the client fails to agree to be bound
tion, Inc. by the award of the arbitrator.
(b) SEGREGATIONOF TRUSTPROPERTY. (1) Separate account. (6) Trust property other than fundsnless the client other-
A lawyer shall hold in trust, separate from the lawyer’s own proprise directs in writing, a lawyer shall keep securities in bearer
erty, that property of clients and 3rd parties that is in the lawyeftem in a safe deposit box at a financial institution authorized to

2009-10 Wis. Stats. Appendix database updated and current through August 31, 2011. Changes effective on or prior to 1-1-12
are printed as if currently in effect. Statutory changes effective after 1-1-12 are designated by NOTES.



Current through August 31, 2011.

Updated 09-10 Wis. Stats Appendix Database RULES OF PROFESSIONAL CONDUCT

do business in Wisconsin. The safe deposit box shall be clearly(4) Professional judgmentThe determination whether funds
designated as“€lient Account” or “Trust Account.” The lawyer to be invested could be utilized to provide a positive net return to
shall clearly identify and appropriately safeguard other propertye client or 3rd party rests in the sound judgment of the lawyer
of a client or 3rd party. or law firm. If a lawyer acts in good faith in making this deter-
(7) Multi-jurisdictional practice.If a lawyer also licensed in mination,the lawyer is not subject to any charge of ethical impro-
another state is entrusted with funds or property in connectipfiety or other breach of the Rules of Professional Conduct.
with a representation in the other state, the provisions of this rule(cm)  INTEREST ON LAWYER TRUST AcCCOUNT (IOLTA)
shall not supersede the applicable rules of the other state.  REQUIREMENTS. An IOLTA account must meet the following
(c) TYPESOFTRUSTACCOUNTS. (1) IOLTA accountsA lawyer —requirements:
or law firm who receives client or 3rd—party funds that the lawyer (1) Location. An IOLTA account shall be held in an IOLTA
or law firm determines to be nominal in amount or that agrticipating institution that shall comply with location require-
expected to be held for a short period of time such that the fumdents of sub. (e) (1).
cannot earn income for the benefit of the client or 3rd party in (2) Certification by IOLTA participating institutionsa. Each
excess of the costs to secure that income, shall maintain a po®drA participating institution shall certify to WisTAF annually
interest-bearing or dividend-paying draft trust account in anat the financial institution meets the requirements of sub. (cm)
IOLTA participating institution. (3) to (6) for IOLTAaccounts and that it reports overdrafts on draft
(2) Non-IOLTA accountsA lawyer or law firm who receives trust accounts and draft fiduciary accounts of lawyers and law
client or 3rd-party funds that the lawyer or law firm determinggms to the office of lawyer regulation, pursuant to the institu-
to be capable of earning income for the benefit of the client or 3rdn’s agreements with those lawyers and law firms. WisTAF
party shall maintain an interest—bearing or dividend—paying noshall by rule adopted under SCR 13.03(1) establish the date by
IOLTA trust account. A non—IOLTA trust account shall be estalwhich IOLTA participating institutions shall certify their com-
lished as any of the following: pliance.

a. a separate interest-bearing or dividend—paying trust b. WisTAF shall confirm annually, by a date established by
account maintained for the particular client or 3rd party, the intafiisTAF by rule adopted under SCR 13.03 (1), the accuracy of a
est or dividends on which shall be paid to the client or 3rd parfipancial institution’s certification under sub. (cm) (2) a. by
less any transaction costs; reviewing one or more of the following:

b. a pooled interest—bearing or dividend—paying trust account 1. the IOLTA comparability rate information form submitted
with sub—accounting by the financial institution, the lawyer, or thHey the financial institution to WisTAF;
law firm that will provide for computation of interest or dividends 2. rate and product information published by the financial
earned byach client’s or 3rd party’s funds and the payment of thestitution; and
interest oividends to the client or 3rd party, less any transaction 3 giner publicly or commercially available information
costs; regarding products and interest rates available at the financial

c. an income—generating investment vehicle selected by {Retitution.
client and designated in specific written instructions from the cli- « \visTAF shall publish annually, no later than the date on
ent or authorized by a court or other tribunal, on which incomhich the state bar mails annual dues statements to members of
shall be paid to the client or 3rd party or as directed by the COYE par, a list of all financial institutions that have certified, and
or other tribunal, less any transaction costs; have been confirmed by WisTAF as IOLTA participating institu-

d. an income generating investment vehicle selected by #ghs. WisTAF shall update the published list located on its web-
lawyer toprotect and maximize the return of funds in a bankrupteyte to add newly confirmed IOLTA participating institutions and
estate, which investment vehicle is approved by the trusteetdnremove financial institutions that WisTAF cannot confirm as
bankruptcy and by a bankruptcy court order, consistent with (GLTA participating institutions.

U.S.C.s. 345 or _ d. Prior to removing any financial institution from the list of

e. a draft account or other account that does not bear intel€atTA participating institutions or failing to include any financial
or pay dividends because it holds funds the lawyer has determifgglitution onthe list of IOLTA participating institutions, WisTAF
are not eligible for deposit in an IOLTA account because they ajigall first provide the financial institution with notice and suffi-
neither nominal immount nor expected to be held for a short tergjent time to respond. In the event a financial institution is
such that the funds cannot earn income for the client or 3rd pa#@ynoved from the list of IOLTA participating institutions, Wis-
in excess of the costs to secure the income, provided that swalF shall notify the office of lawyer regulation and provide that
account has been designated in specific written instructions frefffice with a list of the lawyers and law firms maintaining IOLTA
the client or 3rd party. accounts at that financial institution. The office of lawyer regula-

(3) Selection of accounin deciding whether to use thetion shall notify those lawyers and law firms of the removal of the
account specified in par. (1) or an account or investment vehifileancial institution from the list, and provide time for those law-
specified in par. (2), a lawyer shall determine, at the time of tersand law firms to move their IOLTA accounts to an IOLTA par-
deposit, whether the client or 3rd party funds could be utilized tioipating institution.
provide gpositive net return to the client or 3rd party by taking into e, Lawyers and law firms shall be entitled to rely on the most
consideration all of the following: recentlypublished list of IOLTA participating institutions for pur-

a. the amount of interest, dividends, or other income that theses of compliance with sub. (c) (1), except when the office of
funds would earn or pay during the period the funds are expeci@dyer regulation notifies the lawyer or law firm of removal, in
to be on deposit; accordance with sub. (cm) (2) d.

b. the cost of establishing and administering a non—-IOLTA (3) Insurance and safety requirements. An IOLTA partici-
trust account, including the cost of the lawyer’s services and thating institution shall comply with the insurance and safety
cost of preparing any tax reports required for income accruingreguirements of sub. (e) (2).

a client's or 3rd party’s benefit; b. A repurchase agreement utilized for an IOLTA account may

c. the capability of the financial institution, lawyerjaw firm  be established only at an IOLTA participating institution deemed
to calculate and pay interest, dividends, or other income to inth-be “well-capitalized” or “adequately capitalized” as defined by
vidual clients or 3rd parties; and applicable federal statutes and regulations.

d. any other circumstance that affects the ability of the client's c. An open—-end money market fund utilized for an IOLTA
or 3rd party’s funds to earn income in excess of the costs to se@ageountmay be established only at an IOLpArticipating institu-
such income for the client or 3rd party. tion in a fund that holds itself out as a money market fund as
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defined under the Investment Act of 1940 and, at the time of 3. fees in lieu of minimum balance;
investment, has tot-al assets of at Iee_ts_t $250,000,000._ 4. sweep fees;

g})_('jn(?%me requ_lrementsa.lgﬁ_r'lo\eflual OV\{[nler.’ The m:lereSth 5. an IOLTA administrative fee approved by WisTAF; and
or dividends accruing on an account, less any allowable L
reasonable fees, as allowed under par. (5), shall be paid to Wis-6' federal deposit insurance fees. )
TAF, which shall be considered the beneficial owner of the earned D- Allowable reasonable fees may be deducted from interest
interest or dividends, pursuant to SCR Chapter 13. earned odividends paid on an IOLTA account, provided that such

b. ‘Interest and dividend requirements.’ An IOLTA accourfnar9es shall_be’calculgte(é in acqordfance W'tro?_r_;_AOLTA partici-
shall bear the highest non-promotional interest rate or dividerEﬁt'ng_ Insfitution’s stangard pracfice for non—I customers.
that is generally available to non-IOLTA customers at the safi§€S in excess of the interest earned or dividends paid on the
branch or main office location when the IOLTA account meets 8p-TA account for any month or quarter shall not be taken from
exceeds the same eligibility qualifications, if any, including &terest or dividends of any other IOLTA accounts. No fees that
minimum balance, required at that same branch or main offiaEe authorized undc_ar t_hls subsection shall be assessed against or
location. Indetermining the highest rate or dividend available, tHéeductedrom the principal of any IOLTA account. All other fees
IOLTA participating institution may consider factors in additiorre the responsibility of, and may be charged to, the lawyer or law
to the IOLTA account balance that are customarily considered fiyn maintaining the IOLTA account. IOLTA participating insti-
the institution at that branch or main office location when settifigtions may elect to waive any or all fees on IOLTA accounts.
interest rates or dividends for its customers, provided the institu-(6) Remittance and reporting requirement&.lawyer or law
tion does not discriminate between IOLTA accounts and accoufiign shall direct the IOLTA participating institution at which the

of non-IOLTA customers and that these factors do not include thafyer orlaw firm’s IOLTA account is located to do all of the fol-
the account is an IOLTA account. However, IOLTA participatinghwing, on at least a quarterly basis:

institufions may vqun’tarin choose to pay higher rates. a. Remit to WisTAF the interest or dividends, less allowable
c. 'IOLTA account.” An IOLTA participating institution may reasonable fees as allowed under par. (5), if any, on the average
establish an IOLTA account as, or convert an IOLTA account ®onthly balance in the account or as otherwise computed in

any of the following types of accounts, assuming the particulgecordance with the IOLTA participating institution’s standard
financial institution at that branch or main office location offergccoynting practice.

these account typesits non—IOLTA customers, and the particu-

lar IOLTA account meets the eligibility qualifications to be estah- L_?AProwde tt(:hW'STAF a fretkrrlttlance repolrt shfpwmfg forheach
lished as this type of account at the particular branch or m account the name or the lawyer or law firm for whose
office location: LTA account the remittance is sent, the rate and type of interest

r dividend applied, the amount of allowable reasonable fees

1. a business checking account with an automated or otfier : :
automatic investment sweep feature into a daily financial insti %ducted, if any, the average account balance for the period for

tion repurchase agreement or open—end money market fund t&ich the rr1eport is made, and the amount of remittance attributa-
daily financial institution repurchase agreement must be inves@g to eac . IOLTA account.. ) . )
in United States government securities. An open—end money C. Provide to the depositing lawyer or law firm a remittance
market fund must consist solely of United States governmdgPort in accordance with the participating institution’s normal
securities or repurchase agreements fully collateralized by Uni@i@cedures for reporting account activity to depositors.
States government securities, or both. In this subd. c. 1., “United d. Respond to reasonable requests from WisTAF for informa-
States government securities” include securities of governmetiibn needed for purposes of confirming the accuracy of an IOLTA
sponsored entities, such as, but not limited to, securities of,peirticipating institution’s certification.
backed by, the federal national mortgage association, the governyqy provprnoTICEAND DELIVERY OFPROPERTY.(1) Notice and
ment national mortgage association, and the federal home | ursementUpon receiving funds or other property in which
mortgage corporation; _ _ a client has an interest, or in which the lawyer has received notice
2. a checking account paying preferred interest rates, SUCRR a 3rd party has an interest identified by a lien, court order,
money market or indexed rates; judgment, or contract, the lawyer shall promptly notify the client
3. an interest-bearing checking account such as a negotiagi@rd party in writing. Except as stated in this rule or otherwise
order of withdrawal (NOW) account or business checkingermitted bylaw or by agreement with the client, the lawyer shall
account with interest; and promptly deliver tche client or 3rd party any funds or other prop-
4. any other suitable interest-bearing or dividend—payirggty that the client or 3rd party is entitled to receive.
account offered by the institution to its non—-IOLTA customers. (2) AccountingUpon final distribution of any trust property
d. ‘Options for compliance.” 1. An IOLTA participating insti- or upon request by the client or a 3rd party having an ownership
tution may establish the comparable product for qualifyingterest in the property, the lawyer shall promptly render a full
IOLTA accounts, subject to the direction of the lawyer or law firmiritten accounting regarding the property.

or, S ) (3) Disputes regarding trust propertyVhen the lawyer and

2. an IOLTA participating institution may pay the highesanother person or the client and another person claim ownership
non-promotional interest rate or dividend, as definemin (cm) interest in trust property identified by a lien, court order, judg-
(4) b., less any allowable reasonable fees charged in connecfigdht, or contract, the lawyer shall hold that property in trust until
with the comparable highest interest rate or dividend product, @fare is an accounting and severance of the interests. If a dispute
the IOLTA checking account in lieu of actually establishing thgrises regarding the division of the property, the lawyer shall hold
comparable highest interest rate or dividend product. the disputed portion in trust until the dispute is resolved. Disputes

. ‘Paying rates above comparable rates.” An IOLTA partichetween the lawyer and a client are subject to the provisions of
pating institution may pay a set rate above its comparable ratesgg. (g) (2).

the IOLTA checking account negotiatedWisTAF that is fixed (€) OPERATIONAL REQUIREMENTSFOR TRUST ACCOUNTS. (1)

over a period of time set by WisTAF, such as 12 months. Location. a. Each trust account shall be maintained in a financial

(5) Allowable reasonable fees on IOLTA accoursisAllow-  insitution that is authorized by federal or state law to do business
able reasonable fees on an IOLTA account shall be as follows \wisconsin and that is located in Wisconsin or has a branch

1. per check charges; office located in Wisconsin, and which agrees to comply with the
2. per deposit charges; overdraft notice requirements of sub. (h).
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b. In addition to the requirement of subd. a., IOLTA accounts 3. each payment of legal fees or costs by credit card, debit card
shall be maintained only at IOLTA participating institutions thaar other electronic deposit, including, if necessary, a reimburse-
meet the IOLTA account requirements under sub. (cm). ment by the lawyer or law firm for any deduction by the financial

(2) Insurance and safety requirements. Each trust account institution or card issuer from the gross amount of each payment,
shall be maintained at a financial institution that is insured by tfBall betransferred from the credit card trust account to the IOLTA
federal deposit insurance corporation, the national credit uni@gcount immediately upon becoming available for disbursement
share insurance fund, the securities investor protection corpdtebject to the following requirements:
tion, or any other investment institution financial guaranty insur- a. All advanced costs and advanced fees held in trust under
ance. Except as provided in subs. (b) (6) and (cm) (3) b. andstlh. (b) (4) shall be transferred by check to the IOLTA account.
trust property shall be held in an account in which each individual b. Earned fees, cost reimbursements, and advanced fees that

owner’s funds are eligible for insurance. are subject to the requirements of sub. (b) (4m) shall be transferred
b. IOLTA accounts shall also comply with the requirements % check to the business account.
sub. (cm) (3). 4. within 3 business days of receiving actual notice that a char-

(3) Interest requirementsa. Non-IOLTA accounts shall bear9eback or surcharge has been made against the credit card trust
interest at aate nofess than that applicable to individual interest2ccount, the lawyer shall replace any and all funds that have been
bearing accounts of the same type, size, and duration. All trééghdrawnfrom the credit card trust account by the financial insti-
accounts shall allow withdrawals or transfers to be made withdion orcard issuer; and shall reimburse the account for any short-
delay when funds are required, subject only to any notice peri@dl or negative balance caused by a chargeback or sgech@he
that the depository institution is required to observe by law. lawyer shall not accept new payments to the credit card trust

b. IOLTA accounts shall comply with the requirements of syfceount until the lawyer has reimbursed the credit card trust
(cm) '(4) b account for the chargeback or surcharge.

(5) Availability of funds for disbursementa. ‘Standard for
gglst account transactioné.lawyer shall not disburse funds from

VY trust account unless the deposit from which those funds will
L)?e disbursed has cleared, and the funds are available for disburse-

(4) Prohibited transactions.a. ‘Cash.No disbursement of
cashshall be made from a trust account or from a deposit to a tr
account, and no check shall be made payable to “Cash.”

b. ‘Telephone transferdNo deposits or disbursements shal
be made to or from a pooled trust account by a telephone transfer,
of funds. This section does not prohibit any of the following: tra

b.‘Exception: real estate transactionBi'closing a real estate
: nsaction, a lawyer’s disbursement of closing proceeds from
1. wire transfers. fundsthat are received on the date of the closing, but that have not
2. telephone transfers between non—pooled draft and noyet cleared, shall not violate sub. (e) (5) a. if those proceeds are
pooled non—draft trust accounts that a lawyer maintains for a paéposited néater than the first business day following the closing
ticular client. and are comprised of the following types of funds:
c.‘Internet transactionsA lawyer shall not make depositsto 1. a certified check;

or disbursements from a trust account by way of an Internet trans- 2 g cashier’s check, teller’'s check, bank money ordesiadf

action. bankcheck or electronic transfer of funds, issued or transferred by
d. ‘Electronic transfers by 3rd partie&.'lawyer shall not a financial institution insured by the federal deposit insurance cor-

authorize 8rd party to electronically withdraw funds from a trusporation or a comparable agency of the federal or state govern-

account. A lawyer shall not authorize a 3rd party to deposit funaent;

into the lawyer’s trust account through a form of electronic deposit 3. a check drawn on the trust account of any lawyer or real

thatallows the 3rd party making the deposit to withdraw the fun@%tate broker licensed under the laws of any state;

without the permission of the lawyer. _ 4. a check issued by the state of Wisconsin, the United States,
e. ‘Credit card transaction#’ lawyer shall not authorize or a political subdivision of the state of Wisconsin or the United
transactions byvay of credit card to or from a trust account. HowStates:
ever,earned fees may be deposited by way of credit card to alaw- 5 5 check drawn on the account of or issued by a lender
yer's business account. approved by the federal department of housing and urban devel-
f.'Debit card transactionsA lawyer shall not use a debit cardopment as either a supervised or a nonsupervised mortgagee as
to make deposits to or disbursements from a trust account.  defined in 24 C.F.R. s. 202.2;
g. ‘Exception: Collection trust accounts.” Upon demonstrat- 6. a check from a title insurance company licensediscov-
ing to the diice of lawyer regulation that a transaction prohibitedin, or from a title insurance agent of the title insurance company,
by sub. (e) (4) c., e., or f,, constitutes an integral part of the laifvthe title insurance company has guaranteed the funds of that title
yer’s practice, a lawyer may petition that office for a separat@surance agent;
written agreement, permitting the lawyer to continue to engage in 7. 3 non—profit organization check in an amount not exceeding
the prohibited transaction, provided the lawyer identifies thgs 0oo per closing if the lawyer has reasonable and prudent
excepted account, provides adequate account security, and cgfunds to believe that the deposit will be irrevocably credited to
plies with specific record-keeping and production requirementge trust account: and
h. ‘Exception: Fee and cost advances by credit card, debit 8. 3 personal check or checks in an aggregate amount not
card or other electronic deposit.’” A lawyer may establish a trustceeding $5,000 per closing if the lawyer has reasonable and
account, separate from the lawyer’s IOLTA account for the pysrudent grounds to believe that the deposit will be irrevocably
pose of receiving legal fees and costs by credit card, debit carg¢@dited to the trust account.
other electronic deposit, provided that the lawyer complies with . \without limiting the rights of the lawyer against any per-
all of the following: _ ___son, itshall be the responsibility of the disbursing lawyer to reim-
1. the separate trust account shall be entitled: “Credit Cajdrse the trust account for any funds described in sub. (e) (5) b.
Trust Account”; that are not collected and for any fees, charges, and interest
2. lawyer or law firm funds, reasonably sufficient to cover alssessed by the financial institution on account of the funds being
monthly account fees and charges and, if necessary, any dediisbursed before the related deposit has cleared and the funds are
tions by the financial institution or card issuer from a cligrdg- available for disbursement. The lawyer shall maintain a subsid-
ment by credit card, debit card, or other electronic deposit, shially ledger for funds of the lawyer that are deposited in the trust
be maintained in the credit card trust account, and a ledger &count to reimburse the account for uncollected funds and to
account fees and charges shall be maintained,; accommodate any fees, charges, and interest.
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c. ‘Exception: Collection trust account®/hen handling e.'Disbursement recordsl’. ‘Checks.’Checks shall be pre-
collection work for a client and maintaining a separate trugtinted and pre-numbered. The name and address of the lawyer
account tdold funds collected on behalf of that client, a lawyer’sr law firm, and the name of the account shall be printed in the
disbursement to the client of collection proceeds that have not ypperleft corner of the check. Trust account checks shall include
cleared, does not violate sub. (e) (5) a. so long as those collectfmwords “Client Account,” or “Trust Account,” or words of simi-
proceeds have been deposited prior to the disbursement.  lar import in the account name. Each check disbursed from the

(6)Record retentionA lawyer shall maintain complete recordsfrust account shall identify the client matter and the reason for the
of trust account funds and other trust property and shall presefighbursement on the memo line.
thoserecords for at least 6 years after the date of termination of the 2. ‘Canceled checksCanceled checks shall be obtained from
representation. the financial institution. Imaged checks may be substituted for

(7) Production of recordsAll trust account records have pub-canceled checks.
lic aspects related to a lawyer’s fitness to practice. Upon request 3. ‘Imaged checks.’ Imaged checks shall be acceptable if they
of the ofice of lawyer regulation, or upon direction of the supremgrovide both the front and reverse of the check and comply with
court,the records shall be submitted to the office of lawyer regulere requirements of this paragraph. The information contained on
tion for its inspection, audit, use, and evidence under any conglie reverse side of the imaged checks shall include any endorse-
tions to protect the privilege of clients that the court may provid@ent signatures or stamps, account numbers, and transaction
The records, or an audit of the records, shall be produced at gajes that appear on the original. Imaged checks shall be of suffi-
disciplinary proceeding involving the lawyer, whenever materiatientsize to be readable without magnification and as close as pos-
Failure to produce the records constitutes unprofessional condslpie to the size of the original check.

and grounds for disciplinary action. _ 4. ‘Wire transfers.'Wire transfers shall be documented by a
(8) Business accountEach lawyer who receives trust fundswritten withdrawal authorization or other documentation, such as

shall maintain at least one draft account, other than the tresionthly statement of the account that indicates the date of the

account, for funds received and disbursed other than in the lawnsfer, the payee, and the amount.

yer's trust capacity, which shall be entitlied “Business Account,” ¢ «\onthly statement.The monthly statement provided to

“Office Account,” “Operating Account,” or words of similar ihe jawyer or law firm by the financial institution shall identify the

import. name and address of the lawyer or law firm and the name of the
(f) RECORD-KEEPINGREQUIREMENTSFORALL TRUSTACCOUNTS.  account.

(1) Draft accounts.Complete records of a trust account that is a g. ‘Reconciliation reports.For each trust account, the lawyer

draft account shall include a transaction register; individual clie, ; : it
' " all prepare and retain a printed reconciliation report on a regular
ledgersfor IOLTA accounts and other pooled trust accounts; a Ieég]d periodic basis not less frequently than every 30 days. Each

ger for account fees and charges, if law firm funds are held in the.,djjiation report shall show all of the following balances and
account pursuant to sub. (b) (3); deposit records; disburse ify that they are identical:

records; monthly statements; and reconciliation reports, subject to . . .
all of thé foIIowi)rlwg: ' porEs, ) o c}r'titr:]e ggtlgpce that appears in the transaction register as of the
a.‘Transaction registeiThe transaction register shall contain P 9 '

a chronological record of all account transactions, and shall 2- the total of all subsidiary ledger balances for IOLTA
include all of the following: accounts and other pooled trust accounts, determined by listing

e and totaling the balances in the individual client ledgers and the

;' ::: g:ttee, ;?é‘éﬁ%rip;ﬂg;%gatnojrﬁg:re22322’ and amourlﬁg?er for account fees and charges, as of the reporting date; and
: ! - 3. the adjusted balance, determined by adding outstanding
all disbursements, whether by check, wire transfer, or Oth(%posits and other credits to the balance in the financial institu-

means; . !
. . . tiop’s monthly statement and subtracting outstanding checks and
3. the date and amount of every other deposit or dedUCt'orbﬂfer deductions from the balance in the monthly statement.

Whadtfef[/ﬁ ' _r(;atutr_e; fthe client f hom fund d ited (2) Non-draft accounts.Complete records of a trust account
- the Identity of the client for whom funds were deposited Qi is 5 non—draft account shall include all of the following:

disbursed; and . .
5 the balance in the account after each transaction ~a. all monthly or other periodic statements provided by the
: : financial institution to the lawyer or law firm; and

b. ‘Individual client ledgers.’A subsidiary ledger shall be b. all transaction records, including passbooks, records of

maintained for each client or 3rd party for whom the lawy : . : . .
. o NS lectronic fund transactions, duplicates of any instrument issued
receivesrust funds that are deposited in an IOLTA account or & the financial institution from funds held in the account, dupli-

other pooled trust account. The lawyer shall record each recel L P . .
and digbursement of a client’s or 3rd garty's funds and the bala ée deposit slips identifying the source of any deposit, and dupli-

following each transaction. A lawyer shall not disburse fun e withdrawal slips identifying the purpose of any withdrawal.

from an IOLTA account or any pooled trust account that wou|d (3) Tangible trust property and bearer securities.'Property

create a negative balance with respect to any individual client®fger.” A lawyer who receives, in trust, tangible personal prop-

matter. erty or securities in bearer form shall maintain a property ledger
c. ‘Ledger for account fees and charges subsidiary ledger that identifies the property, date eteipt, owner, client or matter,

shall be maintained for funds of the lawyer deposited in the trg&}d location of the property. The ledger shall also identify the dis-

account to accommodate monthly service charges. Each depdafition of all of the trust property received by the lawyer.

and expenditure of the lawyer’s funds in the account and the bal- b- ‘Receipt upon taking custodypon taking custody, in

ance following each transaction shall be identified in the ledgdfust, of any tangible personal property or securities in bearer
d. ‘Deposit records.Deposit slips shall identify the name of 0'M. the lawyer shall provide to the previous custodian a signed

the lawyer or law firm, and the name of the account. The depd§E€iPL With @ description of the property and the date of receipt.

slip shall identify the amount of each deposit item, the client or C. ‘Dispositional receipt.Upon disposition of any tangible

matter associated with each deposit item, and the date of Bgssonal property or securities in bearer form held in trust, the

deposit. The lawyer shall maintain a copy or duplicate of eal@vyershall obtain a signed receipt, with a description of the prop-

deposit slip. All deposits shall be made intact. No cash, or otf@sfy and the date of disposition, from the recipient.

form of disbursement, shall be deducted from a deposit. Depositg4) Electronic record retention.a. ‘Back—up of records.A

of wired funds shall be documented in the account’'s montHgwyer who maintains trust account records by computer shall

statement. maintainthe transaction register, client ledgers, and reconciliation
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reports in a form that can be reproduced to printed hard copy. b. In the case of instruments that are presented against insuffi-
Electronic records must be regularly backed up by an approprieient funds and are honored, the report shall identify the financial
storage device. institution involved, the lawyer or law firm, the account number,
b.lOLTA account recordslh addition to the requirements of the date on which the instrument is paid, and the amount of over-
sub. () (4) a., the transaction register, the subsidiary ledger, &Hiaft created by the payment.
the reconciliation report shall be printed every 30 days for the (5) Timing of eport. A report made under this subsection shall
IOLTA account. The printed copy shall be retained for at leasb@& made simultaneously with the overdraft notice given to the
years, as required under sub. (e) (6). depositor or investor.

(9) WITHDRAWAL OF NON-CONTINGENT FEES FROM TRUST (6) Confidentiality of report. A report made by a financial
ACCOUNT. (1) Notice to client.At least 5 business days before thénstitution under this subsection shall be subject to SCR 22.40,
date on which a disbursement is made from a trust account for @anfidentiality.
purpose of paying fees, with the exception of contingent fees or(7) withdrawal of report by financial institutionThe office
fees paid pursuant to court order, the lawyer shall transmit to #fgawyer regulation shall hold each overdraft report for 10 busi-

client in writing all of the following: ness days to enable the financial institution to withdraw a report
a. an itemized bill or other accounting showing the servicgsovided by inadvertence or mistake. The deposit of additional
rendered; funds by the lawyer or law firm shall not constitute reason for
b. notice of the amount owed and the anticipated date of ifhdrawing an overdraft report.
withdrawal; and (8) Lawyer complianceEvery lawyer practicing or admitted
c. a statement of the balance of the client’s funds in the lawj@rPractice in Wisconsin shall comply with the reporting and pro-
trust account after the withdrawal. duction requirements of this subsection, including filing of an

overdraft notification agreement for each IOLTA account, each

(Im) Alternative notice to clienfThe lawyer may withdraw frt trust t and h draft-t fiduci t
earnedees on the date that the invoice is transmitted to the clieft31t"tYP€ trust account and each draft=type fiduciary accoun
hat is not subject to an alternative protection under sub. (j) (9).

providedthat the lawyer has given prior notice to the client in writ- > ! AHVE VRS
ing that earned fees will be withdrawn on the date that the invoice(9) Service chargesA financial institution may charge a law-

is transmitted. The invoice shall include each of the elemei¥ or law firm for the reasonable costs of producing the reports
required by sub. (g) (1) a., b., and c. and records required by this rule.

(2) Objection to disbursemerif.a client makes a particular- ~ (10) Immunity of financial institution.This subsection does
ized and reasonable objection to the disbursement describefiGh Create a claim against a financial institution or its officers,
sub. (g) (1), the disputed portion shall remain in the trust acco@ifiectors, employees, or agents for failure to provide a trust
until the dispute is resolved. If the client makes a particularizé@gcount overdraft report or for compliance with this subsection.
and reasonable objection to a disbursement described in sub. (g)) CERTIFICATION OF COMPLIANCE WITH TRUSTACCOUNT RULES.

(1) or (1m) within 30 days after the funds have been withdrawfi) Annual requirementA member of the state bar ofistlonsin

the disputed portion shall be returned to the trust account until #tell file with the state bar of Wisconsin annually, with payment
dispute is resolved, unless the lawyer reasonably believes thatdththe member’s state bar dues or upon any other date approved
client’s objections do not present a basis to hold funds in trusttyr the supreme court, a certificate stating whether the member is
returnfunds to the trust account under this subsection. The lawyggaged in the practice of law in Wisconsin. If the member is
will be presumed to have a reasonable basis for declining to retpracticing law, the member shall state the account number of any
funds to trust if the disbursement was made with the clientisist account, and the name of each financial institution in which
informed consent, in writing. The lawyer shall promptly advisténe member maintains a trust account, a safe deposit box, or both,
the client in writing of the lawyer’s position regarding the fee arak required by this section. The state bar shall supply to each
make reasonable efforts to clarify and address the client’s objemmber, with the annual dues statement, or at any other time
tions. directed by the supreme court, a form on which the certification

(h)  DISHONORED INSTRUMENT NOTIFICATION; (OVERDRAFT ~Must be made.

NoTICES). All draft trust accounts and draft fiduciary accounts are (2) Trust account record compliancBach state bar member
subject tahe following provisions on dishonored instrument notishall explicitly certify on the state bar certificate described in par.
fication: (1) that the member has complied with each of the record—keeping

(1) Overdraft reporting agreement lawyer shall maintain requirements set forth in subs. (f) and (j) (5).
draft trust accounts only in a financial institution that has agreed (3) Certification by law firm.A law firm shall file one certifi-
to provide an overdraft report to the office of lawyer regulatiotate on behalf of the lawyers in the firm who are required to file
under par. (3). a certificate under par. (1). The law firm shall give a copy of the

(2) Identification of accounts subject to this subsectibtaw- ~ certificate to each lawyer in the firm.
yer or law firm shall notify the financial institution at the time a (4) Suspension fanon—compliance.The failure of a state bar
trust account or fiduciary account is established that the accoom@mber to file the certificate is grounds for automatic suspension
is subject to this sub. (h) and shall provide the financial institutiaf the member’s membership in the state bar in the same manner
with alist of all existing accounts at that institution that are subjeptovided in SCR 10.03 (6) for nonpayment of dues. The filing of
to this subsection. a false certificate is unprofessional conduct and is grounds for dis-

(3) Overdraft report.In the event any properly payable instruciplinary action.
ment is presented against a lawyer trust account containing insuf{j) FibuciARY PROPERTY.(1) Separate accountA lawyershall
ficient funds, whether or not the instrument is honored, the finadmeld in trust, separate from the lawyer’s own funds or property,
cial institution shall report the overdraft to the office of lawyethose funds or that property of clients or 3rd parties that are in the
regulation. lawyer’s possession when acting in a fiduciary capacity that

(4) Content of report.All reports made by a financial institu- directly arises in the course of, or as a result of, a lawyer—client
tion under this subsection shall be substantially in the followiriglationship or by appointment of a court.
form: (1m) Other fiduciary accountsA lawyer shall deposit all fidu-

a. In the case of a dishonored instrument, the report shall@@"y funds specified in par. (1) in any of the following:
identical to an overdraft notice customarily forwarded to the a. a pooled interest-bearing or dividend—paying fiduciary
depositor oinvestor, accompanied by the dishonored instrumeratgcount with sub—accounting by the financial institution, the law-
if a copy is normally provided to the depositor or investor. yer, or the law firm that will provide for computation of interest
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or dividends earned by each fiduciary entity’s funds and the ptbe account’s existence. After the termination of the fiduciary
portionate allocation of the interest or dividends to each of thelationship, the lawyer shall preserve complete records for at
fiduciary entities, less any transaction costs; least 6 years.

b. an income—generating investment vehicle, on which (7) Production of recordsAll fiduciary account records have
income shall be paid to the fiduciary entity or its beneficiary quublic aspects related to a lawyer’s fitness to practice. Upon
beneficiaries, less any transaction costs; request ofhe ofice of lawyer regulation, or upon direction of the

c. an income—generating investment vehicle selected by si#reme court, the records shall be submitted to the office of law-
lawyer and approved by a court for guardianship funds if the layer regulation for its inspection, audit, use, and evidence under
yer serves as guardian for a ward under chs. 54 and 881, sta&2y conditions to protect the privilege of clients that the court may

d. an income-generating investment vehicle selected by ff@vide. The records, or an audit of the records, shall be produced
lawyer to protect and maximize the return on funds in a barf @ny disciplinary proceeding involving the lawyer, whenever
ruptcy estate, which investment vehicle is approved by the trusfa@terial. Failure to produce the records constitutes unprofes-
in bankruptcy and by a bankruptcy court order, consistent with $Pnal conduct and grounds for disciplinary action.

U.S.C. s. 345; or (8) Tangible fiduciary property and bearer securities.

e. a draft account or other account that does not bear interB&gPerty ledger.’A lawyer who, as a fiduciary, receives tangible
or pay dividends when, in the sound professional judgment of f@rsonal property or securities in bearer form shall maintain a
lawyer, placement in such an account is consistent with the neBEPerty ledger that identifies the property, date of receipt, owner,
and purposes of the fiduciary entity or its beneficiary or beneficidd location of the property. The ledger shall also identify the dis-
ries. position of all such fiduciary property received by the lawyer.

(2) Location. Each fiduciary account shall be maintained i b- ‘Receipt upon taking custodyJpon taking custody, as a
a financial institution as provided by the written authorization dduciary, of any tangible personal property or securities in bearer
the client, the governing trust instrument, organizational by—law/8m. the lawyer shall provide to the previous custodian a signed
an order of a court or, absent such direction, in a financial instif@c€ipt, with a description of the property, and the date of receipt.
tion that, in the lawyer'professional judgment, will best serve the ~ ¢. ‘Dispositional receipt.’Upon disposition of any tangible
needs and purposes of the client or 3rd party for whom the lawjpersonal property or securities in bearer form held by the lawyer
serves as fiduciary. If a lawyer acts in good faith in making this a fiduciary, the lawyer shall obtain a signed receipt, with a
determination, the lawyer is not subject to any charge of ethigtgscription of the property and the date of disposition, from the
impropriety or other breach of the Rules of Professional Condukgcipient.
When the fiduciary property is held in a draft account from which (9) Dishonored instrument notification or alternative protec-
funds are disbursed through a properly payable instrument isstied. A lawyer who holds fiduciary property in a draft account
directly by the lawyer or a member or employee of the lawyerfeom which funds are disbursed through a properly payable instru-
firm and the account is at a financial institution that is not locatesentissued directly by the lawyer or a member or employee of the
in Wisconsin or authorized by state or federal law to do busindawyer’s firm shall take one of the following actions:
in Wis_consin, the lawyer shall comply with the requirements of g, Comply with the requirements of sub. (h) dishonored
sub. (j) (9) b. orc. _ _ instrument notification (overdraft notices); or

(3) Prohibited transactions.a. ‘Cash.No disbursement of b Have the account independently audited by a certified pub-
cash shall be made from a fiduciary account or from a depositjtoaccountant on at least an annual basis; or
a fiduciary account, and no check shall be made payable 10 ¢ | the funds in a draft account, which requires the

Cash. approving signature of a co-trustee, co—agent, co—guardian, or

b.‘Internet transactionsX lawyer shall not make deposits toco-personal representative before funds may be disbursed from
or disbursements from a fiduciary account by way of an Internge account.

transa‘ction._ . ) (10) Certification requirementsFunds held by a lawyer in a
c. ‘Credit card transactionsX lawyer shall not authorize figuciary account shall comply with the certification requirements
transactions by way of credit card to or from a fiduciary accourg syp. (i).
d. ‘Debit card transactions\' lawyer shall not use a debit card (k) ExcepTionsTo THIS SEcTION. This rule does not apply in
to make deposits to or disbursements from a fiduciary accourgny of the following instances in which a lawyer is acting in a fidu-
~ (4) Availability of funds for disbursemerd lawyer shall not ciary capacity:
disburse funds from a fiduciary account unless the deposit from(1) The lawyer is serving as a bankruptcy trustee, subject to the
which those funds will be disbursed fuésared, and the funds aregyersight and accounting requirements of the bankruptcy court;
availablefor disbursement. However, the exception for real estate (2) The property held by the lawyer when acting in a fiduciary
transactionsinder sub. (€) (5) b. shall apply to fiduciary accountg, ity i property held for the benefit of an “immediate family
(5) Records. For each fiduciary account, the lawyer shallnember” of the lawyer;
retain records of receipts and disbursemenigesssary to docu- (3) The lawyer is serving in a fiduciary capacity for a civic, fra-

mentthe transactions. The lawyer shall maintain all of the followa 4| or non-profit organization that is not a client and has other

Y- . ) officers or directors participating in the governance of the orga-
a. all monthly or other periodic statements provided by th&zation: or

financial institution to the Iawyer_or Iavx_/ firm; and _ (4) The lawyer is acting in the course of the lawyer's employ-
b. all transaction records, including canceled or imagefent by aremployer not itself engaged in the practice of law, pro-

checks, passbooks, records of electronic fund transactions, dupliedthat the lawyer's employment is not ancillary to the lawyer’s

cates of any instrument issued by the financial institution frogyactice of law.

funds held in the account, duplicate deposit slips identifying thedistory: Sup. Ct. Order No. 02-06, 2004 Wis. 49, 269 Wis. 2d xiii; Sup. Ct. Order

source of any deposit, and duplicate withdrawal slips identifying. 04-07, 2007 Wi 4, 293 Wis. 2d xv; Sup. Ct. Order No. 06-04, 2007 WI 48, 297

the purpose of any withdrawal. Wis. 2d xv; Sup. Ct. Order No. 08-03, 2009 WI 62, filed 7-1-09, eff. 1-1-10; Sup.

: —— Ct. Order No. 06-04A, 2010 WI 43, filed 5-27-10, eff. 1-1-11; Sup. Ct. Order No.
(6) R$?_ord retention. A lawyer hshafl_l maintain complete 10-05, 2010 Wi 127, filed 11-5-10, ef-1-11.
records o 'dUC|ary ac‘?ounts and ot .er 'dUC|ary property qu”ngCase Notes:New Trust Account Rules: Lawyer Fees and Fee Arrangements.
the course of the fiduciary relationship. A lawyer shall maintamerce. Wis. Law. June 2007.
a complete record of the fiduciary account for the 6 most recenfmpact of New Fee and Trust Account Rules on Family and Criminal Law Practi-
) ; P L H?ners. Diel & Mowris. Wis. Law. July 2007.
years ofthe account’s existence and shall maintain, at a minimu

- . . : isconsin Comment: A lawyer must hold the property of others with the care
a summary accounting of the fiduciary account for prior years @fuired of a professional fiduciarill property that is the property of clients or 3rd
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parties must be kept separate from the lawyer’s business and personal propertyiasutance only if that individual owner is a member of the credit union, or if the credit
If monies, in one or more trust or fiduciary accounts. union is designated by the National Credit Union Administration (NCUA) as a "low—
SCR 20:1.15 (b) (1) Separate accountd/ith respect to probate matters, a law-income”credit union. The exceptions to the SCR 20:1.15 (e) (2) a. requirement relate
yer’s role may be to represent the estate’s personal representative, to serve as thtogasst property other than funds and to IOLTA accounts that are subject to the safety
sonal representative, or to act as both personal representative and attorney foegumirements of SCR 20:1.15 (cm) (3) b. and c.
estate.SCR 20:1.15 (b) identifies the rules that apply when a lawyer holds trust prop-SCR 20:1.15 (e) (4) d. Electronic transfers by 3rd partiesMany forms of elec-
erty as the attorney for a client/personal representative. Those rules, SCR 20:1.1&dhjc deposit allow the transferor to remove the funds without the consent of the
to (i), also apply when the lawyer serves as both the attorney and personal represgatauntolder. A lawyer must not only be aware of the bank’s policy but also federal
tive for an estate. However, if the lawyer serves solely as an estate’s personal reptiiations pertaining to the specific formetéctronic deposit, and must ensure that
ggn;altg/%)the lawyer acts as a fiduciary and is subject to the requirements of ransferor is prohibited from withdrawing deposited funds without the lawyer’s
1. . consent.
SCR 20:1.15 (b) (4) Advances for fees and costsawyers often receive funds ~ SCR 20:1.15 (e) (4) g. Exception: Collection trust accountsThis exception
from 3rd parties from which the lawyer's fee will be paid. If there is risk that the clie@fas adopted in response to concerns raised by members of the collection bar who
may divert the funds without paying the fee, the lawyer is not required to remit theesently rely on certain electronic banking practices that were not expressly prohib-
portion from which the fee is to be paid. However, a lawyer may not hold fundsited prior to the adoption of this rule. The court acknowledges that electronic banking
coerce a client into accepting the lawyer’s contention. The disputed portion of fictices are increasingly used in the practice of law. However, the court also
fundsshould be kept in trust, and the lawyer should suggest means for prompt resginowledges that such transactions will require new approaches to alleviate legiti-
tion of the dispute, such as arbitration. The undisputed portion of the funds shallfgeconcerns about the potential for fraud and risk of conversion with respect to their
promptly distributed. ) . . usage in connection with trust accounts. Collection lawyers may be able to satisfy
Lawyers also receive cost advances from clients or 3rd parties. Since Januagjidse concerns because of security measures inherent in their practice. This excep-
1987, the supreme court has required cost advances to be held in trust. Prior tajdiiais intended as a temporary measure, pending further consideration of the issue
date, the applicable trust account rule SCR 20.50 (1), specifically excluded sggli eventual adoption of a rule that will permit electronic banking procedures in addi-
advances from the funds that the supreme court required lawyers to hold in teé#al practice areas, conditioned upon the implementation of appropriate safe-
accounts. However, by order, dated March 21, 1986, the supreme court ameRfigfids. The agreement referenced in the exception is available from the office of law-
SCR 20.50 (1) as follows: yer regulation.
Al funds of clients paid to a lawyer or law firm,-other-than-advances SCR 20:1.15 (e) (4) h. 3. Exception: Fee and cost advances by credit card,
ahall be deposited in one or more identifiable-bank  debit card or other electronic depositFinancial institutions, as credit card issuers,

trust accounts as provided in sub. f8intained in the state in which the routinelyimpose charges on vendors when a customer pays for goods or services with

law office is situated and no funds belonging to the lawyer or law firm 5 credit card. That charge is deducted directly from the customer’s payreadory/

~may be deposited in such an account except as follows ... who accept credit cards routinely credit the customer with the full amount of the pay-
This requirement is specifically addressed in SCR 20:1.15 (b) (4). ment and absorb the charges. Before holding a client responsible for such charges,

SCR 20:1.15 (b) (4m) Alternative protection for advanced feeghis section  a lawyer needs to disclose this practice to the client in advance, and assure that the
allows lawyers to deposit advanced fees into the lawyer’s business account, agliant understands and consents to the charges.
alternative to SCR 20:1.15 (b) (4). The provision regarding court review applies tqn addition, the lawyer needs to investigate the following concerns before accept-
lawyers’ fees in proceedings in which the lawyer’s fee is subject to review at ayments by credit card:
request of the parties or the court, such as bankruptcy, formal probate, and proceef-poes the cedit card issuer prohibit a lawyer/vendor from requiring the cus-
ings in which a guardian ad litenfese may be subject to judicial review. Inany pro-tomer 1o pay the charge?|f a lawyer intends to credit the client for anything less
ceeding in which the lawyer’s fee must be challenged in a separate action, the AWyl the full amount of the credit card payment, the lawyer needs to assure that this
mdust entzje; deposgélgvzagcieijsfebesllm tru_|§it1 orl use tf]efalternatlye prog_ectltotn Ctice is not prohibited by the credit card issuer’s regulations and/or by the agree-
advanced fees in :1.15(b)(4m). The lawyer's fee remains subject to et hetween the lawyer and the credit card issuer. Entering into an agreement with

requirement of reasonableness (SCR 20:1.5) as well as the requirement dit card issuer with the intent to violate this t : ;
. <. h ] ype of requirement may constitute
unearned fees be refunded upon termination of the representation [SCR 20: uct involving dishonesty, fraud, or deceit, in violation of SCR 20:8.4 (c).

(d)]. Alawyer must comply either with SCR 20:1.15 (b) (4), or with SCR 20:1.ln02' Does the credit card issuer require services to be rendered before a credit

é%ﬁﬁgs)fgp gi:::ilg\i/\rl])ée.rs failure to do so shall be professional misconduct alstd payment is accepted?If a lawyer intends to accept fee advances by credit card,

Thewriting required by SCR 20:1.15 (b) (4m) a. must contain language informi e lawyer needs to assure that fee advances are not prohibited by the credit card issu-

the client that the lawyer is obligated to refund any unearned advanced fee at th L%regulatlo_ns and/or by the agree_n;]ent beé\_/veendt_he Iawy_e{] ar?d_the credit (I:ard
of the representation, that the lawyer will submit any dispute regarding a refuna r. Entering into an agreement with a credit card issuer with the intent o violate
binding arbitration, such as the programs run by the Btatef Wisconsin and Mil- type of requirement may constitute conduct involving dishonesty, fraud, or
waukee Bar Association, within 30 days of receiving a request for refund, and tﬂﬁge't’ in waa_mon of SCR 20:8.4 ©. . ) .
the lawyer is obligated to comply with an arbitration award within 30 days of the 3: BY requiring clients to pay the credit cards charges, is the lawyer required
award. The client is not obligated to arbitrate the fee dispute and may elect anotfi&ake certain specific disclosures to such clients and offer cash discounts to all
forum in which to resolve the dispute. The writing must also inform the client of tig#€nts? If a lawyer intends to require clients to pay credit card charges, the lawyer
opportunity tdfile a claim in the event an unearmed advanced fee is not refunded, A§@ds t@ssure that the lawyer complies with all state and federal laws relating to such
should provide the address of the Wisconsin lawyers’ fund for client protection. trargs?:(:gonss,zlggludmg, but not limited to, Regulation Z of the Truth in Lending Act,
If the client’s fees have been paid by one other than the client, then the lawy e S ; .
responsibilities are governed BER 20:1.8 (f). If there is a dispute as to the owner- SCR 20:1.15 (€) (5) b. Real estate transactionSCR 20:1.15 (e) (5) b. estab-
ship of any refund of unearned advanced fees paid by one other than the client/i$f§S arexception to the requirement that a lawyer only disburse funds that are avail-
unearned fees should be treated as trust property pursuant to SCR 20:1.15 (d) ggje for disbursement, i.e., funds that have been credited to the account. This excep-
This alternative applies only to advanced fees for legal services. Cost advarjlisWas created in recognition of the fact that real estate transactions in Wisconsin
must be deposited into the lawyer’s trust account. réquire a simultaneous exchange of funds. However, even under this exception, the
Advanced fees deposited into the lawyer’s business account pursuant to this ds from which a lawyer disburses the proceeds of the real estate transaction, i.e.,
section may be paid by credit card, debit card, or an electronic transfer of funds _Iende:js C?elfk' gjraftr,] W|dre trarfws{]er, ?tct* must bef_depo_sned no later thanhthfa f'(rft
cost advance cannot be paid by credit card, debit card, or an electronic transfi ness day following the date of the closing. In refinancing transactions, the lend-
funds under this section. Such payments are subject to SCR 20:1.15 (b) (1) or % funds must be deposited as soon as possible, but no later than the first business
20:1.15 (e) (4) h. day aﬂgr ﬁ:ﬁ Ioalm procdeetds are distributed. Proceeds are generally distributed three
SCR 20:1.15 (d) Interest of 3rd parties.Third parties, such as a client’s credi- ays arter the closing date. .
tors, may have jEJS)t claims against%unds or othePr property in a lawyer’s custody, ACR 20:1.15 (e) (7) Inspection ofecords. The duty of the lawyer to produce cli-
lawyer may have a duty under applicable law, including SCR 20:1.15 (d), to protgBf rust account records for inspection under SCR 20:1.15 (€) (7) is a specific excep-
such 3rd-party claims against wrongful interference by the client, and according n tothe lawyer’s respon5|b|llty to maintain the confidentiality of the client’s infor-
may refuse to surrender the property to the client. However, a lawyer should not UFiion as required by SCR 20:1.6. ) )
laterally assume to arbitrate a dispute between the client and the 3rd party. SCR 20:1.15 (g) Withdrawal of non—contingent fees from trust accounthis
If a lawyer holds property belonging to one person and a second person has aj%qlonapphes_to attorney fees, other than contingent fees. It does not apply to filing
tractual or similar claim against that person but does not claim to own the prop geag;,,exr)ert witness fees, subpoena fees, and other costs and expenses that a lawyer
or have a security interest in it, the lawyer is free to deliver the property to the per’ incur on behalf of a client in the course of a representation. o
to whom it belongs. In addition, this section does not require contingent fegs to remain in the trust
SCR 20:1.15 (e) (2) Insurance and safety requirementsPursuant to SCR account or to be returned to the trust account if a client objects to the disbursement
20:1.15 (e) (2), trust accounts are required to be held in financial, investmentObthe contingent fee, provided that the contingent fee arrangement is documented by
IOLTA participating institutions that are insured by the federal deposit insurance & Written fee agreement, as required by SCR 20:1.5 (c). While a client may dispute
poration (FDIC), the national credit union share insurance fund (NCUSIF), the selii reasonableness of a lawyer’s contingent fee, such disputes are subject to SCR
rities investor protection corporation (SIPC) or any other investment institutict®:1.5 (&), not to this subsection.
financial guaranty insurance. However, since federal law dictates the amount oA client’s objection under sub. (g) (3) must offer a specific and reasonable basis
insurance coverage available from the FDIC, the NCUSIF and the SIPC, funddanthe fee dispute in order to trigger the lawyer’s obligation to keep funds in the law-
excess of those limits are not insured. Federal law also limits the types of lossesytbes trust account or return funds to the lawyer’s trust account. A generalized objec-
are covered by SIPC insurance. Consequently, the purpose of the insurancetiando the overall amount of the fees or a client’s unilateral desire to abrogate the
safety requirements is not to guarantee that all funds are adequately insured. Ra#rers of a fee agreement should not ordinarily be considered sufficient to trigger the
it is to assure that trust funds are held in reputable financial, investment, or IOLIBAvyer’s obligation. A lawyer magesolve a dispute over fees by offering to partici-
participating institutions and, as specified in subsection (e) (2) a., that the fundsgaand abide by the decision of a fee arbitration program. In addition, a lawyer may
eligible for the insurance that is available. bring an action for declaratory judgment pursuant to s. 806.04, Wis. Stats. to resolve
SCR 20:1.15 (e) (2) a. requires a lawyer to hold funds in an account where eaclispute between the lawyer and a client regarding funds held in trust by the lawyer.
owner’s funds are eligible for the financial institution’s insurance coverage. Praclie court of appeals suggested employment of that method to resolve a dispute
tioners should exercise care when placing trust funds in an IOLTA or any other tyygween alient and a 3rd party over funds held in trust by the lawyerRiBegeman
of lawyer trust account at a credit union, because an individual owner of funds placel{rieg, 2004 WI App 85, 271 Wis. 2d 798, 679 N.W.2d 857, 2004 Wisc. App.
in any type of lawyer trust account (i.e., a client or third party) is eligible for NCUSIEEXIS 229 (2004).
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Additionally, when a lawyer’s fees are subject to final approval by a court, such (4) the client insists upon taking action that the lawyer consid-

as fees paid to a guardian ad litem or lawyer’s fees in formal probate matters, objegs : ; .
tions to disbursements by clients or 3rd party payors are properly brought before% repugnant or with which the IaWyer has a fundamental dis

courthaving jurisdiction over the matter. A lawyer should hold disputed funds in trrdgreement;
until such time as the appropriate court resolves the dispute. ; ; ; ; f ;

SCR 20:1.15 (i) and SCR 20:1.15 (j) (10) Certification of compiiancerhe _(9) the client fails substantially to fulfill an obligation to the
currentrule is intended to implement the court's order of April 11, 2001; certificatiol@Wyer regarding the lawyer’s services and has been given reason-
is required for “all trust accounts and safe deposit boxes in which the lawyer depagitde Warning that the Iawyer will withdraw unless the obligation
clients’ funds or property held in connection with a representation or held in a fii%-1 fulfilled:
ciary capacity that directly arises in the course of or as a result of a lawyer—client reta- !
tionship.” (6) the representation will result in an unreasonable financial

SCR 20:1.15 (j) Lawyer as professional fiduciaryA lawyer must hold the prop- l%urden on the |aWyer or has been rendered unreasonably difficult
erty of others with the care required of a professional fiduciary. All property Whi(by . .
is the property of clients or 3rd parties must be kept separate from the lawyer's bBY-the client; or
ness and personal property and, if monies, in one or more segregated accounts. S i i
20:1.15 (j) identifies the requirements and responsibilities of a lawyer with respectcﬁ) other good cause for WllthdraWZ.il exists. . .
to the management of fiduciary property. (c) A lawyer must comply with applicable law requiring notice

SCR 20:1.15 () (1) Separate accountWith respect to probate matters, a law-to or permission of a tribunal when terminating a representation.
yer’s role may be to represent the estate’s personal representative, to serve as th

sonal representative, or to act as both personal representative and attorney fm”‘?rdere‘j t? do so k_)y atribunal, a laWyer Sha" C(_)ntmue repre-
estate.SCR 20:1.15 (j) applies only when the lawyer serves solely as an estate’s g@ntation notwithstanding good cause for terminating the repre-
sonal representative. If the lawyer represents a client/personal representativegeditation.

whenthe lawyer serves as both personal representative and attorney for the estate, th . . .

lawyer is responsible for “trust” property and is subject to the requirements of SCR &j) Upon termination of representation, a lawyer shall take

20:1.15 (b) to (i). steps tdhe extent reasonably practicable to protect a client’s inter-

NOTE: Sup. Ct. Order No. 08-03 states: The following Comment to SCR P . X . A
20:1.15 (cm) (3) is not adopted, but will be published and may be consulted for ests, such as giving reasonable notice to the client, allowing time

guidance ininterpreting and applying the Wisconsin Rules of Professional Con- for employment of other counsel, surrendering papers and prop-
duct: erty towhich the client is entitled and refunding any advance pay-

SCR 20:1.15 (cm) (3) Insurance and safety requirementsPursuant to SCR - ment of fee or expense that has not been earned or incurred. The
20:1.15 (cm) (3), IOLTA accounts are required to be held in IOLTA participatin . . .
institutions that are insured by the federal deposit insurance corporation (FDIC),%WVE‘r may retain papers relating to the client to the extent per-
national credit union share insurance fund (NCUSIF), the securities investor protatitted by other law.
tion col_:poration (_SIPCf)é)r a?ly otgertir:vestamem institu}ipn financial guaranty ins.lurb_HiStOW: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

?rg(f‘r?.thgvl\fljjvlecri ?g;c?\‘gugﬁz gr\qu t'ﬁ easeglc,efirr?gsuri]n %X'g:ggagfctehgg\éeﬁ?n%tesagga ase Nlote.s:The formation and termination of an agreement to prqwde repre-
insured. Federal law also limits the types of losses that are covered by SIPC irﬁ _taztlé)gé%tzgtcuAssed.lQ%Léstafson v. Physicians Insurance Co. 223 Wis. 2d 164, 588
ance. Consequently, the purpose of the insurance and safety requirements is ” - APD. ). . . Lo )

guarantee that all funds are adequately insured. Rather, dssute that trust funds . NOTE: The above annotation cites to SCR 20 as it existed prior to the adop-

are held in reputable IOLTA participating institutions and, as specified in subsectiifif! f Sup. Ct. Order No. 04-07.

(e) (2) a., that the funds are eligible for the insurance that is available. Wisconsin Committee CommentWith respect to the last sentence of paragraph
SCR 20:1.15 (e) (2) a. requires a lawyer to hold funds in an account where efBhitshould be noted that a state bar ethics opinion suggests that lawyésson\W
owner’s funds are eligible for the financial institution’s insurance coverage. Pracgih do not have a retaining lien with respect to client papers. See State Bar of Wis.

tioners should exercise care when placing trust funds in an IOLTA or any other t m. on Prof'l Ethics, Formal Op. E-95-4 (1995). o

of lawyer trust account at a credit union, because an individual owner of funds heldBA Comment: [1] A lawyer should not accept representation in a matter unless

in any type of lawyer trust account (i.., a client or third party) is eligible for NCUSIEcan be performed competently, promptly, without improper conflict of interest and
insurance only if that individual owner is a member of the credit union, or if the cretfitcompletion. Ordinarily, a representation in a matter is completed when the agreed-
union is designated by the National Credit Union Administration (NCUA) as a "lowHon assistance has been concluded. See Rules 1.2 (c) and 6.5. See also Rule 1.3,
income” credit union. The exceptions to the SCR 20:1.15 (€) (2) a. requirement refagmment [4]. o . )

to trust property other than funds and to IOLTA accounts that are subject to the safeflandatory Withdrawal. [2] A lawyer ordinarily must decline or withdrafrom
requirements of SCR 20:1.15 (cm) (3) b. and c. representation if the client demands that the lawyer engage in conduct that is illegal

NOTE: Sup. Ct. Order No. 08-03 states: The following Comment to SCR ©f violates the Rules of Professional Conduct or other law. The lawyer is not obliged
20:1.15 (cm) (4) is not adopted, but will be published and may be consulted for to decline or withdraw simply because the client suggests such a course of conduct,
guidance ininterpreting and applying the Wisconsin Rules of Professional Con- & client may make such a suggestion in the hope that a lawyer will not be constrained
duct: by a professional obligation.

SCR 20:1.15 (cm) (4) Risk associated with sweep account optidPursuantto _[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily
SCR 20:1.15 (cm) (4), IOLTA accounts shall bear the highest non—promotional intE§€Uires approval of the appointing authority. See also Rule 6.2. Similarly, court
est rate or dividend that is generally available to non-IOLTA customers at the se#h@roval or notice to the court is often required by applicable law before a lawyer
branch or main office location when the IOLTA account meets or exceeds the saMf@draws from pending litigation. Difficulty may be encountered if withdrawal is
eligibility qualifications, if any, including a minimum balance. Investment product®ased on the client's demand that the lawyer engage in unprofessional conduct. The
includingrepurchase agreements and shares of mutual funds, are neither deposit§‘?§ﬂmay request an explanation for the withdrawal, while the lawyer may be bound
federally or FDIC~insured. An investment in a repurchase agreement or money rifaKeep confidential the facts that would constitute such an explanation. The lawyer's
ket fund may involve investment risk including possible loss of the principal amoufiftement that professional considerations require termination of the representation
invested. The rule, however, provides safeguards to minimize any potential riskginarily should be accepted as sufficient. Lawyers should be mindful of their
limiting investment products to repurchase agreements and open-end money m&Régations to both clients and the court under Rules 1.6 and 3.3. )
funds that invest in United States government securities only. Discharge. [4] A client has a right to discharge a lawyer at any time, with or with-

out cause, subject to liability for payment for the lawyer’s services. Where future dis-
. L . uteabout the withdrawal may be anticipated, it may be advisable to prepare a written
SCR 20:1.16 Declining or terminating representation. Etatemem reciting the circu,ﬁ'stance& P y prep
(a) Except as stated in paragraph (c), a lawyer shall not represes] Whether a client can discharge appointed counsel may depend on applicable

a client or, where representation has commenced. shall Withdl‘%‘WA client seeking to do so should be given a full explanation of the consequences.
! ! eseconsequences may include a decision by the appointing authority that appoint-

from the representation of a client if: ment ofsuccessor counsel is unjustified, thus requiring self-representation by the cli-
(1) the representation will result in violation of the Rules oft. , . ) )
Professional Conduct or other law: [6] If the client has severely diminished capacity, the client may lack the legal

8 o ~ capacity to discharge the lawyer, and in any event the discharge may be seriously
(2) the lawyer's physical or mental condition materiallydverse tahe client's interests. The lawyer should make special effort to help the cli-

i i ) ili H . ent consider the consequences and may take reasonably necessary protective action
impairs the Iawye_rs ._ablllty to represent the client; or as provided in Rule 1.14.
(3) the Iawyer IS dlscharged. Optional Withdrawal. [7] A lawyer may withdraw from representation in some

. : jrcumstancesthe lawyer has the option to withdraw if it can be accomplished with-
(b) Except as stated in par. (C)' a laWyer may withdraw fro% material adverse effect on the client’s interests. Withdrawal is also justified if the

representing a client if: client persists in a course of action that the lawyer reasonably believes is criminal or
: : i ; udulentfor a lawyer is not required to be associated with such conduct even if the
(1) W'thdra_wal can be accomp“Shed without material advergl erdoes not further it. Withdrawal is also permitted if the lawyer’s services were
effect on the interests of the client; misused irthe past even if that would materially prejudice the client. The lawyer may
; ; P ; ; ; Iso withdraw where the client insists on taking action that the lawyer considers
(,2) the .C“em persists in a course of aCtlon.anOIV.mg the Iej’t\/?ezpugnant or with which the lawyer has a fundamental disagreement.
yer’s services that the lawyer reasonably believes is criminal Ofg] A lawyer may withdraw if the client refuses to abide by the terms of an agree-
fraudulent; ment relating to the representation, such as an agreement concerning fees or court
: ) . 0sfs or an agreement limiting the objectives of the representation.
(3) the client has used the lawyer’s services to perpetraté sisting the Client upon Withdrawal. [9] Even if the lawyer has been unfairly
crime or fraud; discharged byhe client, a lawyer must take all reasonable steps to mitigate the conse-
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quences to the client. The lawyer may retain papers as security for a fee only taMleelel Rule 1.6 than do preliminary discussions concerning the possible association
extent permitted by law. See Rule 1.15. of another lawyer or mergers between firms, with respect to which client consent is
not required. Providing the purchaser access to client-specific information relating

. : s to the representation and to the file, however, requires client consent. The Rule pro-

SCR 20:1.17 Sale of law practice. A lawyer or a laW_f'rm MaY yides that before such information can be disclosed by the seller to the purchaser the
sell or purchase a law practice, or an area of practice, includifigntmust be given actual written notice of the contemplated sale, including the iden-

good will. if the foIIowing conditions are satisfied: tity of the purchaser, and must be told that the decision to consent or make other

! X K ! . arrangementsust be made within 90 days. If nothing is heard from the client within
(a) The seller ceases to engage in the private practice of |awi time, consent to the sale is presumed. _ o

or in the area of practice that has been sold, in the geographic art8hA lawyer or law firm ceasing to practice cannot be required to remain in prac-

. PR . : : ice because some clients cannot be given actual notice of the proposed purchase.
or in the jurisdiction in which the practice has been COmjl"Ctecgince these clients cannot themselves consent to the purchase or direct any other dis-

(b) The entire practiCe or the entire area of practice is soldp@sition of their files, the Rule requires an order from a court having jurisdiction
’ : . ’ authorizingtheir transfer or other disposition. The court can be expected to determine

one or more laWyers or law firms; whether reasonable efforts to locate the client have been exhausted, and whether the

(c) The seller gi\/es written notice to each of the seller&sentlient’s legitimate interests will be served by authorizing the transtee dife

: T so that the purchaser may continue the representation. Preservation of client confi-
affected clients regarding: dences requires that the petition for a court order be considered in camera. (A proce-
(1) the proposed sale; dure by which such an order can be obtained needs to be established in jurisdictions
he cli 's righ . h | K in which it presently does not exist).

(2) the client’s right to retain other counsel or to take POSSESSIOfY) All elements of client autonomy, including the client's absolute right to dis-

of the file; and charge dawyer and transfer the representation to another, survive the #zepodc-
(3) the fact that the client's consent to the transfer of the client® 2 57 of practice. »
. h . i . ee Arrangements Between Client and Purchaseff10] The sale may not be
files will be presumed if the client does not take any action or do@fanced by increases in fees charged the clients of the practice. Existing arrange-
not otherwise object within ninety (90) days of receipt of thgents between the seller and the client as to fees and the scope of the work must be
notice honored by the purchaser.
v . . i . Other Applicable Ethical Standards. [11] Lawyers participating in the sale of
If a client cannot be given notice, the representation of the clitaw practice or a practice area are subject to the ethical standards applicable to
g p

HoNalving another lawyer in the representation of a client. These include, for example,
ent may be transferred to the purchaser only upon entry of an Om‘géeller’s obligation to exercise competence in identifying a purchaser qualified to

so authorizing by a court having jurisdiction. The seller may digssume the practice and the purchaser’s obligation to undertake the representation
close tathe court in camera information relating to the representampetently (see Rule 1.1); the obligation to avoid disqualifying conflicts, and to

] H H rethe client’s informed consent for those conflicts that can be agreed to (see Rule
tion Only to th‘? extent necessary to obtain an order authorlzmg i regarding conflicts and Rule 1.0 (e) for the definition of informed consent); and
transfer of a file. the obligation to protect information relating to the representation (see Rules 1.6 and

(d) The fees charged clients shall not be increased by reaSOIITﬁfZ] If approval of the substitution of the purchasing lawyer for the selling lawyer

the_ sale. ) is required by the rules of any tribunal in which a matter is pending, such approval
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. must be obtained before the matter can be included in the sale (see Rule 1.16).
Wisconsin Committee Comment: Paragraph (c) requires notice only to Applicability of the Rule. [13] This Rule applies to the sale of a law practice of

“affected” clients, which is a limitation not contained in the Model Rule. a deceased, disabled or disappeared lawyer. Thus, the seller may be represented by

ABA Comment: [1] The practice of law is a profession, not merely a businesg.non—lawyer representative not subject to these Rules. Since, however, no lawyer
Clients are not commodities that can be purchased and sold at will. Pursuant tortrely participate in a sale of a law practice which does not conform to the requirements
Rule, when a lawyer or an entire firm ceases to practice, or ceases to practice idf&nis Rule, the representatives of the seller as well as the purchasing lawyer can be
area of lawand other lawyers or firms take over the representation, the selling lawyxpected to see to it that they are met.
or firm may obtain compensation for the reasonable value of the practice as may wittj14] Admission to oretirement from a law partnership or professional association,
drawing partners of law firms. See Rules 5.4 and 5.6. retiremeniplans and similar arrangements, and a sale of tangible assets of a law prac-

Termination of Practice by the Seller.[2] The requirement that all of the private tice, do not constitute a sale or purchase governed by this Rule.
practice, or all of an area of practice, be sold is satisfied if the seller in good faitt15] This Rule does not apply to the transfers of legal representation between law-
makes the entire practice, or the area of practice, available for sale to the purchagers when such transfers are unrelated to the sale of a practice or an area of practice.
The fact that a number of the seller’s clients decide not to be represented by the pur-
chasers but take their matters elsewhere, therefore, does not result in a viola(%)éR i . . .

Return toprivate practice as a result of an unanticipated change in circumstances daesR 20:1.18 Duties to prospective client. (&) A person who

not necessarily result in a violation. For example, a lawyer who has sold the practitecusses with a lawyer the possibility of forming a client-lawyer
to accept an appointment to judicial office does not violate the requirement that i i i f i i

sale be attendant to cessation of practice if the lawyer later resumes private praégggtlonsmp with respe?t to a matter is a progpectlve client.
uponbeing defeated in a contested or a retention election for the office or resigns from(b) Even when no client-lawyer relationship ensues, a lawyer

a judiciary position. fj\/ho has had discussions with a prospective client shall not use or

[3] The requirement that the seller cease to engage in the private practice o . - : .
does not prohibit employment as a lawyer on the staff of a public agency or a | ‘q'eal information learned in the consultation, except as SCR

services entity that provides legal services to the poor, or as in—house counsel20)al.9 would permit with respect to information of a former client.

business. . . X
[4] The Rule permits a sale of an entire practice attendant upon retirement from .th?(c) A lawyer .SUbJECt to par. (b) shall not represer_lt a CI.Ient .Wlth
privatepractice of law within the jurisdiction. Its provisions, therefore, accommodatBiterests materially adverse to those of a prospective client in the

the lawyer who sells the practice on the occasion of moving to another state. Sgaene or a substantially related matter if the lawyer recéived
statesare so large that a move from one locale therein to another is tantamount to 'Eigtion from the prospective client that could be significantly

ing the jurisdiction in which the lawyer has engaged in the practice of law. To al . . .
accommodatéawyers so situated, states may permit the sale of the practice whenft@rmful tothat person in the matter, except as provided in par. (d).

Gosred Should bo niicsted by selbctng one of the two provided fr in Rule 117 fc. \aWyer Is disqualified from representation under this para-
[5] This Rule also permits a lawyer or law firm to sell an area of practice. If an ar aph, no .laWyer in a firm with Wh.ICh that lawyer I.S aS.SOCIatEd

of practice is sold and the lawyer remains in the active practice of law, the lawyer milty knowingly undertake or continue representation in such a

cease accepting any matters in the area of practice that has been sold, either as cogpgtér, except as provided in par. (d)

or co—counsel or by assuming joint responsibility for a matter in connection with the . . . . .

division of afee with another lawyer as would otherwise be permitted by Rule 1.5 (¢). (d) When the lawyer has received disqualifying information as

For example, a lawyer with a substantial number of estate planning matters and adelfined in par. (c), representation is permissible if:

stantial number of probate administration cases may sell the estate planning portio . . .

of the practice but remain in the practice of law by concentrating on probate adminis—rtl) both the affected client and the prospective client have

tration; however, that practitioner may not thereafter accept any estate planning rﬁWen informed consent, confirmed in Writing, or

ters. Although a lawyer who leaves a jurisdiction or geographical area typically . . .

would sell the entire practice, this Rule permits the lawyer to limit the sale to one or (2) the lawyer who received the information took reasonable

more areas of the practice, thereby preserving the lawyer’s right to continue pradtiteasures to avoid exposure to more disqualifying information

in the areas of the practice that were not sold. than was reasonably necessary to determine whether to represent
Sale ofEntire Practice or Entire Area of Practice.[6] The Rule requires that the - . .

seller’s entire practice, or an entire area of practice, be sold. The prohibition agaih& Prospective client; and

sale of less than an entire practice area protects those clients whose matters are les i ifi is ti ici-
lucrativeand who might find it difficult to secure other counsel if a sale could be lim- ﬁ) thedlsqua“ﬁed lawyer IS tlmely screened from any partici

ited to substantial fee—-generating matters. The purchasers are required to undeR&UON In the matter and is apportloned no part of the fee there-

all client matters in the practice or practice area, subject to client consent. Tifism; and

requirement isatisfied, however, even if a purchaser is unable to undertake a particu- .. . . . . . .

Iarqclient matter because of a conflict of ir?terest. P (ii) written notice is promptly given to the prospective client.
Client Confidences, Consent and Noticd7] Negotiations between seller and ~ History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

prospective purchaser prior to disclosure of information relating to a specific repreABA Comment: [1] Prospective clients, like clients, may disclose information to

sentation of an identifiable client no more violate the confidentiality provisions aflawyer, place documents or other property in the lawyer’s custody, or rely on the
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lawyer’s advice. A lawyer’s discussions with a prospective client usually are limitedOffering Advice. [5] In general, a lawyer is not expected to give advice until

in time and depth and leave both the prospective client and the lawyer free (and s@sked by the client. However, when a lawyer knows that a client proposes a course

times required) to proceed no further. Hence, prospective clients should receive sofraetion that is likely to result in substantial adverse legal consequences to the client,

but not all of the protection afforded clients. the lawyer’s duty to the client under Rule 1.4 may require that the lawyer offer advice
[2] Not all persons who communicate information to a lawyer are entitled fbthe client's course of action is related to the representation. Similarly, when a matter

protection under this Rule. A person who communicates information unilaterallyiglikely to involve litigation, it may be necessary under Rule 1.4 to inform the client

a lawyer, without any reasonable expectation that the lawyer is willing to discuss @fiéorms of dispute resolution that might constitute reasonable alternatives to litiga-

possibility of forming a client-lawyer relationship, is not a “prospective clienttion. A lawyer ordinarily has no duty to initiate investigation of a client’s affairs or

within the meaning of paragraph (a). to give advice that the client has indicated is unwanted, but a lawyer may initiate
[3] It is often necessary for a prospective client to reveal informatithe tawyer ~ advice to a client when doing so appears to be in the client's interest.

dulring arLinitiaLcorsultatior;tprior to thle decisio?1 abfout formationdof a client—liwyer

relationship. The lawyer often must learn such information to determine whetl . ;

there is a conflict of interest with an existing client and whetteematter is one that @CR 20:2.2 Omitted.

the lawyer is willing to undertake. Paragraph (b) prohibits the lawyer from using or

revealing that information, except as permitted by Rule 1.9, even if the client or IagCR 20:2.3 Evaluation for use by 3rd persons. (a) A law-

e iy o proceed XXQS the representation. The duty exists regardiess of )W .o hrovide an evaluation of a matter affecting a client for the

[4] In order to avoid acquiring disqualifying information from a prospective clientise Oof someone other than the client if the lawyer reasonably

a lawyer considering whether or not to undertake a new matter should limit the inifid|ieves that making the evaluation is compatible with other
interview to only such information as reasonably appears necessary for that purp

Wherethe information indicates that a conflict of interest or other reason for non—ré%gbeas of the lawyer’s relationship with the client.
resentation exists, the lawyer should so inform the prospective client or decline the(b) When the lawyer knows or reasonably should know that the

representation. If the prospective client wishes to retain the lawyer, and if consent.i . P . e .
possibleunder Rule 1.7, then consent from all affected present or former clients mré aluation is likely to affect the client's interests materially and

be obtained before accepting the representation. adversely, the lawyer shall not provide the evaluation unless the
[5] A lawyer may condition conversations with a prospective client on the persogfient gives informed consent.

informed consent that no information disclosed during the consultation will prohibit . . . . . .

the lawyer from representing a different client in the matter. See Rule 1.0 (e) for the (C) Except as disclosure is authorized in connection with a

definition of informed consent. If the agreement expressly so provides, the pros| ort of an evaluation, information relating to the evaluation is

tive client may also consent to the lawyer’s subsequent use of information recei : .
from the prospactive cliont. w a Biherwise protected by SCR 20:1.6. ‘
[6] Even inthe absence of an agreement, under paragraph (c), the lawyer is not préiistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
hibited from representing a client with interests adverse to those of the prospectiveBA Comment: Definition. [1] An evaluation may be performed at the client’s
client inthe same or a substantially related matter unless the lawyer has received filgnection or when impliedly authorized in order to carry out the representation. See
the prospective client information that could be significantly harmful if used in tHeule1.2. Such an evaluation may be for the primary purpose of establishing informa-
matter. tion for the benefit of third parties; for example, an opinion concerning the title of
[7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyepgoperty rendered at the behest of a vendor for the information of a prospective pur-
as provided in Rule 1.10, but, under paragraph (d) (1), imputation may be avoigBaser, or at the behest of a borrower for the information of a prospective lender. In
if the lawyer obtains the informed consent, confirmed in writing, of both the prosp&®me situations, the evaluation may be required by a government agency; for exam-
tive and affected clients. In the alternative, imputation may be avoided if the coniglie, an opinion concerning the legality of the securities registered for sale under the
tions ofparagraph (d) (2) are met and all disqualified lawyers are timely screened &ggurities laws. In other instances, the evaluation may be required by a third person,
written notice is promptly given to the prospective client. See Rule 1.0 (k) (requigtich as a purchaser of a business.
ments for screening procedures). Paragraph (d) (2) (i) does not prohibit the screeng] A legal evaluation should be distinguished from an investigation of a person
lawyer from receiving a salary or partnership share established by prior indepenaeétit whom the lawyer does not have a client-lawyer relationship. For example, a
agreementhut that lawyer may not receive compensation directly related to the miwyer retained by a purchaser to analyze a vendor's title to property does not have
ter in which the lawyer is disqualified. a client-lawyer relationship with the vendor. So also, an investigation into a person’s
[8] Notice, including a general description of the subject matter about which th#airs by a government lawyer, or by special counsel by a government lawyer, or by
lawyer was consulted, and of the screening procedures employed, generally shep&tialcounsel employed by the government, is not an evaluation as that term is used
be given as soon as practicable after the need for screening becomes apparenin this Rule. The question is whether the lawyer is retained by the person Waose af
[9] For the duty of competence of a lawyer who gives assistance on the merit&i§f being examined. When the lawyer is retained by that person, the general rules con-
a matter to a prospective client, see Rule 1.1. For a lawyer’s duties when a prospeggiing loyalty to client and preservation of confidences apply, which is not the case
client entrusts valuables or papers to the lawyer's care, see Rule 1.15. if the lawyer is retained by someone else. For this reason, it is essential to identify the
person bywhom the lawyer is retained. This should be made clear not only to the per-
son under examination, but also to others to whom the results are to be made avail-

able.
SUBCHAPTER I Duties Owed to Third Person and Client[3] When the evaluation is intended
for the information or use of a third person, a legal duty to that person may or may
COUNSELOR not arise. That legal question is beyond the scope of this Rule. However, since such

an evaluation involves a departure from the normal client-lawyer relationship, care-
ful analysis of the situation is required. The lawyer must be satisfied as a matter of

SCR 20:2.1 Advisor. In representing a client, a lawyer shalprofessional judgment that making the evaluation is compatible with other functions

. . f . rtaken in behalf of the client. For example, if the lawyer is acting as advocate in
exercise independent professional judgment and render ca ndingthe client against charges of fraud, it would normally be incompatible with

advice. In rendering advice, a lawyer may refer not only to lawat responsibility for the lawyer to perform an evaluation for others concerning the
but to other considerations such as moral, economic, social gffge o a related transaction. Assuming no such impediment s apparent, howener,
P Ante o f e lawyer should advise the client of the implications of the evaluation, particularly

pol!t|cal factors, that may be relevant to the'cllents situation. ¢he lawyer’s responsibilities to third persons and the duty to disseminate the findings.

History: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv. Access to and Disclosure of Information[4] The quality of an evaluation

ABA Comment: Scope of Advice[1] A client is entitled to straightforward depends on the freedom and extent of the investigation upon which it is based. Ordi-
advice expressing the lawyer’s honest assessment. Legal advice often invohaadly a lawyer should have whatever latitude of investigation seems necessary as a
unpleasant facts and alternatives that a client may be disinclined to confront. In pnatter of professional judgment. Under some circumstances, however, the terms of
senting advice, a lawyer endeavors to sustain the client's morale and may put advieevaluation may be limited. For example, certain issues or sources may be categor-
in as acceptable a form as honesty permits. However, a lawyer should not be detéredigt excluded, othe scope of search may be limited by time constraints or the non-
from giving candid advice by the prospect that the advice will be unpalatable to guperation of persons having relevant information. Any such limitations that are
client. material tathe evaluation should be described in the report. If after a lawyer has com-

[2] Advice couched in narrow legal terms may be of little value to a client, esp@enced an evaluation, the client refuses to comply with the terms upon which it was
cially where practical considerations, such as cost or effects on other people, areyrderstood the evaluah was to have been made, the lawyer’s obligations are deter-
dominant. Purely technical legal advice, therefore, can sometimes be inadequatairied by law, having reference to the terms of the client's agreement and the sur-
is proper for a lawyer to refer to relevant moral and ethical considerations in givirayinding circumstances. In no circumstances is the lawyer permitted to knowingly
advice.Although a lawyer is not a moral advisor as such, moral and ethical consideake a false statement of material fact or law in providing an evaluation under this
ations impinge upon most legal questions and may decisively influence how the Rule. See Rule 4.1.
will be applied. Obtaining Client’s Informed Consent. [5] Information relating to an evaluation

[3] A client may expressly or impliedsk the lawyer for purely technical advice. is protected by Rule 1.6. In many situations, providing an evaluation to a third party
When such a request is made by a client experienced in legal matters, the lawyerpnags no significant risk to the client; thus, the lawyer may be impliedly authorized
accept it at face value. When such a request is made by a client inexperienced in teghéclose information to carry out the representation. See Rule 1.6 (a). Where, how-
matters, however, the lawyer’s responsibility as advisor may include indicating tlester, it is reasonably likely that providing the evaluation will affect the client’s inter-
more may be involved than strictly legal considerations. ests materially and adversely, the lawyer must first obtain the client's consent after

[4] Matters that go beyond strictly legal questions may also be in the domainté client has been adequately informed concerning the important possible effects on
another profession. Family matters can involve problems within the professiotfag client’s interests. See Rules 1.6 (a) and 1.0 (e).
competence of psychiatry, clinical psychology or social work; business matters cafrinancial Auditors’ Requests for Information. [6] When a question concerning
involve problems within the competence of the accounting profession or of finandia¢ legal situation of a client arises at the instance of the client’s financial auditor and
specialistsWhere consultation with a professional in another field is itself somethirige question is referred to the lawyer, the lawyer’s response may be made in accord-
a competent lawyer would recommend, the lawyer should make such a recommeadaewith procedures recognized in the legal profession. Such a procedure is set forth
tion. At the same time, a lawyer’s advice at its best often consists of recommendinthe American Bar Association Statement of Policy Regarding Lawyers’ Responses
a course of action in the face of conflicting recommendations of experts. to Auditors’ Requests for Information, adopted in 1975.
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SCR 20:2.4 Lawyer serving as 3rd—party neutral. (a) A ABA Comment: [1] The advocate has a duty to use legal proceidutée fullest
lawyer serves as a 3rd—party neutral when the lawyer assists %&fn ofthe client’s cause, but also a duty not to abuse legal procedure. The law, both

. edurahnd substantive, establishes the limits within which an advocate may pro-
or more persons who are not clients of the lawyer to reach a reseddd. However, the law is not always clear and never is static. Accordingly, in deter-

tion of adispute or other matter that has arisen between them. S%N%% ttggtglofg?rcig%%% of advocaggycount must be taken of the law's ambiguities
vice .as a 3rd_—party neutral may 'F‘C'Ude S.erVICe asan arbltrato?‘, ] Thefiling of an action or defense or similar action taken for a client is not frivo-
mediator or in such other capacity as will enable the lawyer @s merely because the facts have not first been fully substantiated or because the
assist the parties to resolve the matter. lawyer expects to develop vital evidence only by discoWhat is required of law-
. . ers, however, is that they inform themselves about the facts of their clients’ cases

(b) Alawyer serving as a 3rd—party neutral shall inform Unreénd the applicable law and determine that they can make good faith arguments in sup-
resentegarties that the lawyer is not representing them. When tpmt of their clients’ positions. Such action is not frivolous even though the lawyer
lawyer knows or reasonably should know that a party does rﬁ@&f}ves that the client’s position ultimately will not prevail. The action is frivolous,

) . h ever, if the lawyer is unable either to make a good faith argument on the merits
understandhe lawyer’s role in the matter, the lawyer shall explaisr the action taken or to support the action taken by a good faith argument for an
the difference between the lawyer’s role as a 3rd—party neutral gxgnsion, modification or reversal of existing law.
alawyer's role as one who represents a client, Stalions fovi 1t ontis & defondant n & Grminal mater 6 the aseitance of coun-

History: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv. sel in presenting a claim or contention that otherwise would be prohibited by this
ABA Comment: [1] Alternative dispute resolution has become a substantial paRule.
of the civil justice system. Aside from representing clients in dispute—resolution pro-
cesses, lawyers often serve as third—party neutrals. A third—party neutral is a per, . . -, .
such as a mediator, arbitrator, conciliator or evaluator, who assists the parties, re%jéR 20:3.2 Expediting litigation. A lawyer shall make rea-
sented ounrepresented, in the resolution of a dispute or in the arrangement of a tr@snable efforts to exped|te ||t|gat|on consistent with the interests

action. Whether a third—-party neutral serves primarily as a facilitator, evaluator of e client
gsﬁlqs;gz;;:g%;d;ggﬂcrif on the particular process that is either selected by the p. Rtory: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv.

[2] The role of a third—party neutral is not unique to lawyers, although, in someABA Comment: [1] Dilatory practices bring the administration of justice into dis-
court-connected contexts, only lawyers are allowed to serve in this role or to harigute. Although there will be occasions when a lawyer may properly seek a post-
certaintypes of cases. In performing this role, the lawyer may be subject to court rul@giement for personal reasons, it is not proper for a lawyer to routinely fail to expe-
or other law that apply either to third—party neutrals generally or to lawyers serviiég litigation solely for the convenience of the advocates. Nor will a failure to
as third—party neutrals. Lawyer-neutrals may also be subject to various codes of @Redite be reasonable if done for the purpose of frustrating an opposing party’s
ics, such as the Code of Ethics for Arbitration in Commercial Disputes prepareda{empt toobtain rightful redress or repose. It is not a justification that similar conduct
a joint committee of the American Bar Association and the American Arbitratidf Often tolerated by the bench and bar. The question is whether a competent lawyer
Association othe Model Standards of Conduct for Mediators jointly prepared by ti€ting ingood faith would regard the course of action as having some substantial pur-
American Bar Association, the American Arbitration Association and the Society gqase other than delay. Realizing financial or other benefit from otherwise improper
Professionals in Dispute Resolution. elay in litigation is not a legitimate interest of the client.

[3] Unlike nonlawyers who serve as third—party neutrals, lawyers serving in this
role may experience unique problems as a result of differences between the rolg, 20:3.3 Candor toward the tribunal. (a) A lawyer shall
a third—party neutral and a lawyer’s service as a client representative. The pote K inalv:
for confusion is significant when the parties are unrepresented in the process. THusS, nowingly:
paragraph (b) requires a lawyer—neutral to inform unrepresented parties that the law(1) make a false statement of fact or law to a tribunal or fail to
yer is not representing them. For some parties, particularly parties who frequently . .
dispute-resolution processes, this information will be sufficient. For others, partié&rect a false statement of material fact or law previously made
larly those who are using the process for the first time, more information will i@ the tribunal by the lawyer;
required. Where appropriate, the lawyer should inform unrepresented parties of the, : : : T
important differences between the lawyeok as third—party neutral and a lawyer’s (2) f_a” _tO _d|SC|Ose to the tribunal legal au_thorlty in the control-
role as a client representative, including the inapplicability of the attorney—client eling jurisdiction known to the lawyer to be directly adverse to the
dentiaryprivilege. The extent of disclosure required under this paragraph will dePg‘?@Jsition of the client and not disclosed by Opposing counsel; or
on the particular parties involved and the subject matter of the proceeding, as well as .
the particular features of the dispute-resolution process selected. (3) offer evidence that the lawyer knows to be false. If a lawyer,

[4]A lal\gyer who servet,s as al,thirtd-rgﬁrty neutral tfut35+«?1tltlfer1tlf>|/, rtna);c ,b? asktettthe lawyer’s client, or a witness called by the lawyer, has offered
serve as &wyer representing a client in the same matter. The conflicts of interes : ; ; :
arise for both the individual lawyer and the lawyer’s law firm are addressed in RLF@btenal evidence and the lawyer C(.)mes to know .Of Its f.aISItY’ the
1.12. awyer shall take reasonable remedial measures, includmeg-if

[5] Lawyers who represent clients in alternative dispute—resolution processes@gsarygisclosure to the tribunal. A lawyer may refuse to offer evi-
governed byhe Rules of Professional Conduct. When the dispute-resolution proc: ; i i
takesplace before a tribunal, as in binding arbitration (see Rule 1.0 (m)), the Iawyea?ncepther than the testimony .Of a defendant in a criminal matter
duty of candor is governed by Rule 3.3. Otherwise, the lawyer’s duty of candérat the lawyer reasonably believes is false.
toward both the third—party neutral and other parties is governed by Rule 4.1. (b) A Iawyer who represents a client in an adjudicative pro-
ceedingand who knows that a person intends to engage, is engag-
ing, orhas engaged in criminal or fraudulent conduct related to the
proceeding shall take reasonable remedial measures, including, if

necessary, disclosure to the tribunal.

(c) The duties stated in pars. (a) and (b) apply even if com-

L . . liance requires disclosure of information otherwise protected b
SCR 20:3.1 Meritorious claims and contentions. (a) In gCR 20:1(.16. P y

representing a client, a lawyer shall not:

SUBCHAPTER 1lI
ADVOCATE

(d) In an ex parte proceeding, a lawyer shall inform the tribunal

(1) knowingly advance a claim or defense that is unwarrantgfly||'maerial facts known to the lawyer that will enable the tribu-
under ejsting law, except that the lawyer may advance such clajfi| o make an informed decision, whether or not the facts are
or defense if it can be supported by good faith argument for g4 erse.

extension, modification or reversal of existing law; History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
(2) knowingly advance a factual position unless there is a basi§ase Notes: An attorney may not substitute narrative questioning for the tradi-
for doing so that is not frivolous: or tional question and answer format unless counsel knows that the client intends to tes-

. . o tify falsely. Absent the most extraordinary circumstances, such knowledge must be
(3) file a suit, assert a position, conduct a defense, delay a tbsed on the client's expressed admission of intent to testify untruthfully. While the

or take other action on behalf of the client when the lawyer kno\ggjendam’s admission need not be phrased in magic words, it must be unambiguous

o N - directly made to the attorney. State v. McDowell, 2004 WI 70, 272 Wis. 2d 488,
or when it is obvious that such an action would serve merelyg@l N.w.2d 500, 02-1203.

harass or maliciously injure another. When a defendant informs counsel of the intention to testify falsely, the attorney’s
. . . first duty shall be to attempt to dissuade the client from the unlawful course of con-
(b) A lawyer for the defendant in a criminal proceeding, or th&ct. The attorney should then consider moving to withdraw from the case. If the

respondent in a proceeding that could result in deprivation of lietion towithdraw is denied and the defendant insists in committing perjury, counsel

i H proceed with the narrative form of questioning, advising the defendant before-
erty, may nevertheless so defend the proceedlng asto requ're#g%%f what that entails and informing opposing counsel and the circuit court of the

every element of the case be established. change ofjuestioning style prior to use of the narrative. State v. McDowell, 2004 WI
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. 70, 272 Wis. 2d 488, 681 N.W.2d 500, 02-1203.
Wisconsin Committee Comment:This Wisconsin Supreme Court Rule differs = NOTE: The above annotations cite to SCR 20 as it existed prior to the adop-
from the Model Rule in expressly establishing a subjective test for an ethical vioti@n of Sup. Ct. Order No. 04-07.
tion. Case Note:Lawyers Owe Candor to Tribunals. Dietrich. Wis. Law. Aug. 2007.
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Wisconsin Committee Comment:Unlike its Model Rule counterpart, paragraphdence, the client can simply reject the lawyer’s advice to reveal the false evidence and
(c) does not specify when the duties expire. For this reason, ABA Comment [13jnsistthat the lawyer keep silent. Thus the client could in effect coerce the lawyer into
inapplicable. being a party to fraud on the court.

ABA Comment: [1] This Rule governs the conduct of a lawyer who is represent- Preserving Integrity of Adjudicative Process.[12] Lawyers have a special
ing a client in the proceedings of a tribunal. See Rule 1.0 (m) for the definition of “tdbligation to protect a tribunal against criminal or fraudulent conduct that under-
bunal.” Italso applies when the lawyer is representing a client in an ancillary proceetinesthe integrity of the adjudicative process, such as bribing, intimidating or other-
ing conducted pursuant to the tribunal’s adjudicative authority, such as a depositieise unlawfully communicating with a witness, juror, court official or other partici-
Thus, for example, paragraph (a) (3) requires a lawyer to take reasonable remgxdiat in the proceeding, unlawfully destroying or concealing documents or other
measures if the lawyer comes to know that a client who is testifying in a deposit®ndence ofailing to disclose information to the tribunal when required by law to do
has offered evidence that is false. so. Thus, paragraph (b) requires a lawyer to take reasonable remedial measures,

[2] This Rule sets forth the special duties of lawyers as officers of the court to aviiigluding disclosure if necessary, whenever the lawyer knows that a person, includ-
conduct that undermines the integrity of the adjudicatieeess. A lawyer acting as ing the lawyer’s client, intends to engage, is engaging or has engaged in criminal or
an advocate in an adjudicative proceeding has an obligation to present the clidfagdulent conduct related to the proceeding.
case with persuasive force. Performance of that duty while maintaining confidenceBuration of Obligation. [13] A practical time limit on the obligation to rectify
of the client, however, is qualified by the advocate’s duty of candor to the tribun&ilse evidence or false statements of law and fact has to be established. The conclu-
Consequently, althoughlawyer in an adversary proceeding is not required to presesion of the proceeding isreasonably definite point for the termination of the obliga-
an impartial exposition of the law or to vouch for the evidence submitted in a cau#@). A proceeding has concluded within the meanirthisfRule when a final judg-
the lawyer must not allow the tribunal to be misled by false statements of law or fernt inthe proceeding has been affirmed on appeal or the time for review has passed.
or evidence that the lawyer knows to be false. Ex Parte Proceedings[14] Ordinarily, an advocate has the limited responsibility

Representations by a Lawyer.[3] An advocate is responsible for pleadings andf presenting one side of the matters that a tribunal should consider in reaching a deci-
other documents prepared for litigation, but is usually not required to have persaiah;the conflicting position is expected to be presented by the opposing party. How-
knowledge of matters asserted therein, for litigation documents ordinarily presewer, in any ex parte proceeding, such as an application for a temporary restraining
assertions by the client, or by someone on the client's behalf, and not assertionertigr, there is no balance of presentation by opposing advocates. The object of an ex
the lawyer. Compare Rule 3.1. However, an assertion purporting to be on the lawyeage proceeding is nevertheless to yield a substantially just result. The judge has an
own knowledge, as in an affidavit by the lawyer or in a statement in open court, nafirmative responsibility to accord the absent party just consideration. The lawyer
properly be made only when the lawyer knows the assertion is true or believes fotathe represented party has the correlative duty to make disclosures of material facts
be true on the basis of a reasonably diligent inquiry. There are circumstances wkemwn to the lawyer and that the lawyer reasonably believes are necessary to an
failure tomake a disclosure is the equivalent of dmmahtive misrepresentation. The informed decision.
obligation prescribed in Rule 1.2 (d) not to counsel a client to commit or assist thaVithdrawal. [15] Normally, a lawyer’s compliance with the duty of candor
client incommitting a fraud applies in litigation. Regarding compliance with Rule 1.itnposed by this Rule does not require that the lawyer withdraw from the representa-
(d), see the Comment to that Rule. See also the Comment to Rule 8.4 (b). tion of aclient whose interests will be or have been adversely affected by the lawyer’s

Legal Argument. [4] Legal argument based on a knowingly false representatiatisclosureThe lawyer mayhowever, be required by Rule 1.16 (a) to seek permission
of law constitutes dishonesty toward the tribunal. A lawyer is not required to mag&the tribunal to withdraw if the lawyer’s compliance with this Rule’s duty of candor
a disinterested exposition of the law, but must recognize the existence of pertiriéstlts insuch an extreme deterioration of the client-lawyer relationship that the law-
legal authorities. Furthermore, as stated in paragraph (a) (2), an advocate has ayétitgan no longer competently represent the client. Also see Rule 1.16 (b) for the cir-
to disclose directly adverse authority in the controlling jurisdiction that has not begitmstances in which a lawyer will be permitted to seek a tribunal’s permission to
disclosed by the opposing party. The underlying concept is that legal argument\gthdraw. In connection with a request for permission to withdraw that is premised
discussion seeking to determine the legal premises properly applicable to the casea client's misconduct, a lawyer may reveal information relating to the representa-

Offering Evidence. [5] Paragraph (a) (3) requires that the lawyer refuse to offdion only to the extent reasonably necessary to comply with this Rule or as otherwise
evidencethat the lawyer knows to be false, regardiess of the client’s wishes. This dag/mitted by Rule 1.6.
is premised on the lawyer’s obligation as an officer of the court to prevent the trier
of fact from being misled by false evidence. A lawyer does not violate this Rule if tl . P i
lawyer offers the evidence for the purpose of establishing its falsity. EK:R 20:3.4 Falrness to opposing party and counsel. A

[6] If a lawyer knows that the client intends to testify falsely or wants the Iawae‘?‘"Wyer shall not:
to introduce false evidence, the lawyer should seek to persuade the client that the evifg) unlawfully obstruct another party’s access to evidence or

denceshould not be offered. If the persuasion is ineffective and the lawyer contin .
to represent the client, the lawyer must refuse to offer the false evidence. If only a lawfully alter, destroy or conceal a document or other material

tion of a witness’s testimony will be false, the lawyer may call the witness to testifaving potential evidentiary value. A lawyer shall not counsel or

but may not elicit or otherwise permit the witness to present the testimony that Hi¢sist another person to do any such act:

lawyer knows is false. . X - . .
[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including (b) falsify evidence, counsel or assist a witness to testify

defense counsel in criminal cases. In some jurisdictions, however, courts hfgksely, or offer an inducement to a witness that is prohibited by

required counsel to present the accused as a witness or to give a narrative stat t

if the accused so desires, even if counsel knows that the testimony or statement Wil

be false. The obligation of the advocate under the Rules of Professional Conduct is(c) knowing|y disobey an obligation under the rules of a tribu-

subordinate to such requirements. See also Comment [9]. nal, except for an open refusal based on an assertion that no valid
[8] The prohibition against offering false evidence only applies if the lawyer, . .

knows that the evidence is false. A lawyer's reasonable belief that evidence is fagdigation exists;

does not preclude its presentation to the trier of fact. A lawyer’s knowledge that evi- (d) in pretrial procedure make a frivolous discovery request or

dence is false, however, can be inferred from the circumstances. See Rule 1.Q (f) N !
Thus, although a lawyer should resolve doubts about the veracity of testimon&éa to make reasonably diligent effort to comply with a legally

other evidence in favor of the client, the lawyer cannot ignore an obvious falsehoptioper discovery request by an opposing party;
[9] Although paragraph (a) (3) only prohibits a lawyer from offering evidence the [ _
lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other (€) m, trial . allude to any matte.r that the lawyer does not reas.on
proof that the lawyer reasonably believes is false. Offering such proof may refiéd?ly believe is relevant or that will not be supported by admissible
adversely on the lawyer’s ability to discriminate in the quality of evidence and thayidence, assert personal knowledge of facts in issue except when

impair the lawyer’s effectiveness as an advocate. Because of the special protec e . e :
historically provided criminal defendants, however, this Rule does not permit a Iaw-gst'fy'ng as avitness, or state a personal opinion as to the Justness

yer to refuse to offer the testimony of such a client where the lawyer reasonabfya cause, the credibility of a witness, the culpability of a civil liti-
believeshut does not know that the testimony will be false. Unless the lawyer knC&%nt or the gu”t or |nnocence Of an accused or
2 ;

the testimony will be false, the lawyer must honor the client’s decision to testify. . i
also Comment [7]. (f) request a person other than a client to refrain from voluntar-

Remedial Measures[10] Having offered material evidence in the belief that iti|>/%iving relevant information to another party unless:

was true, a lawyer may subsequently come to know that the evidence is false. Of, . .
lawyer may be surprised when the lawyer’s client, or another witness called by the(1) the person is a relative or an employee or other agent of a

lawyer, offers testimony the lawyer knows to be false, either during the lawyec$ient; and

direct examination or in response to cross—examination by the opposing lawyer. In . -

suchsituations or if the lawyer knows of the falsity of testimony elicited from the cli-  (2) the lawyer reasonably believes that the person’s interests

ent during a deposition, the lawyer must take reasonable remedial measures. Inwithnot be adversely affected by refraining from giving such

situations, the advocate’s proper course is to remonstrate with the client Conﬁq‘?ﬁ‘ormation

tially, advise the client of the lawyer’s duty of candor to the tribunal and seek-the . . : )

ent’s cooperation with respect to the withdrawal or correction of the false statements/istory: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv.

or evidence. If that fails, the advocate must take further remedial action. If withdrawalCaseNote: It is a violation of the lawyer’s code of ethics for a lawyer to tell a jury

from the representation is not permitted or will not undo the effect of the false ewihat he oshe believes is the truth of the case, unless it is clear that the lawyer’s belief

dencethe advocate must make such disclosure to the tribunal as is reasonably négeserely a comment on the evidence before the jury. Staekson2007 WI App

sary toremedy the situation, even if doing so requires the lawyer to reveal informatidf5, 302 Wis. 2d 766, 735 N.W.2d 178, 06-1240.

that otherwise would be protected by Rule 1.6. It is for the tribunal then to determindABA Comment: [1] The procedure of the adversary system contemplates that the

whatshould be done — making a statement about the matter to the trier of fact, oréeidence in a case is to be marshalled competitively by the contending parties. Fair

ing a mistrial or perhaps nothing. competition in the adversary system is secured by prohibitions against destruction or
[11] The disclosure of a client’s false testimony can result in grave consequeneegcealment of evidence, improperly influencing witnesses, obstructive tactics in

to the client, including not only a sense of betrayal but also loss of the case and @iécovery procedure, and the like.

haps a prosecution for perjury. But the alternative is that the lawyer cooperate if2] Documents and other items of evidence are often essential to establish a claim

deceivingthe court, thereby subverting the truth—finding process which the adversarydefense. Subject to evidentiary privileges, the right of an opposing party, including

system is designed to implement. See Rule 1.2 (d). Furthermore, unless it is clehgygovernment, to obtain evidence through discovery or subpoena is an important

understoodhat the lawyer will act upon the duty to disclose the existence of false eprocedural right. The exercise of that right can be frustrated if relevant material is
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altered, concealed or destroyed. Applicable law in many jurisdictions makes it an (1) the character, credibility, reputation or criminal record of a

offense to destroy material for purpose of impairing its availability in a pending prg- . - . U . . .
ceeding or one whose commencement can be foreseen. Falsifying evidence is%?&y’SUSpeCt in a criminal investigation or witness, or the identity

generally acriminal offense. Paragraph (a) applies to evidentiary material general@f @ witness, or the expected testimony of a party or witness;

including computerized information. Applicable law may permit a lawyer to take ; fomi f ; Al
temporary possession of physical evidence of client crimes for the purpose of con—(z) in a criminal case or proceedlng that could result in deprlva

ducting a limited examination that will not alter or destroy material characteristics@®n Of liberty, the possibility of a plea of guilty to the offense or
the evidence. In such a case, applicable law may require the lawyer to turn the #iye existence or contents of any confession, admission, or state-

(Sigr:&%gver to the police or other prosecuting authority, depending on the cwcu.m-em given by a defendant or suspect or that person’s refusal or

[3] With regard to paragraph (b), it is not improper to pay a witness's expensedailure to make a statement;
to compensate an expert witness on terms permitted by law. The.common—law rule(3) the performance or results of any examination or test or the
in most jurisdictions is that it is improper to pay an occurrence witness any fee for. h . L
testifying and that it is improper to pay an expert witness a contingent fee. refusal or failure of a person to submit to an examination or test,

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain fr@ii the identity or nature of physical evidence expected to be pre-
giving information to another party, for the employees may identify their interesianted:

with those of the client. See also Rule 4.2. . . .
(4) any opinion as to the guilt or innocence of a defendant or

SCR 20:3.5 Impartiality and decorum of the tribunal. A suspect in a criminal case or proceeding that could result in depri-
lawyer shall not: vatlon_of Ilberty;

(a) seek to influence a judge, juror, prospective juror or other (5) information the lawyer knows or reasonably should know
official by means prohibited by law; is likely to be inadmissible as evidence in a trial and would if dis-

(b) communicate ex parte with such a person during the pr(il(_)sed create a substantial risk of prejudicing an impartial trial; or
ceeding unless authorized to do so by law or court order or for(6) the fact that a defendant has been charged with a crime,
scheduling purposes if permitted by the court. If communicatistiless there is included therein a statement explaining that the
between a lawyer and judge has occurred in order to scheduledfi@rge is merely aaccusation and that the defendant is presumed
matter, the lawyer involved shall promptly notify the lawyer folnnocent until and unless proven guilty.
the other party or the other party, if unrepresented, of such com<{c) Notwithstanding pars. (a) and (b) (1) through (5), a lawyer

munication; may state:
(c) communicate with a juror or prospective juror after dis- (1) the claim, offense or defense involved and, except when
charge of the jury if: prohibited by law, the identity of the persons involved;

(1) the communication is prohibited by law or court order; (2) information contained in a public record;
(2) the juror has made known to the lawyer a desire not to com-(3) that an investigation of a matter is in progress;

municate; or (4) the scheduling or result of any step in litigation;

(3) the communication involves misrepresentation, coercion, (5) a request for assistance in obtaining evidence and informa-
duress or harassment; or tion necessary thereto;

(d) engage in conduct intended to disrupt a tribunal. (6) a warning of danger concerning the behavior of a person

History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. . . . . .
Case Note: The violation of the rules under chs. 20 and 62 can be the basis fi involved,when there is reason to believe that there exists the like

ra . o > -
court to impose a sanction for incivility during litigation although the authority to t%hOOd ofsubstantial harm to an individual or to the public interest;

so is not dependent on chs. 20 and 62, but rather the court’s inherent auttspety. an
Services, Inc. v. IT Corp. 220 Wis. 2d 491, 583 N.W.2d 849 (Ct. App. 1998). . . . L .
NOTE: The above annotation cites to SCR 20 as it existed prior to the adop- (7) in a criminal case, in addition to subs. (1) through (6):

tion of Sup. Ct. Order No. 04-07. (i) the identity, residence, occupation and family status of the
Wisconsin Committee CommentParagraph (b) differs from the Model Rule in 50 ysed:

that it expressly imposes a duty promptly to notify other parties in the event of anex~ ' . .

parte communication with a judge concerning scheduling. (ii) if theaccused has not been apprehended, information nec-
ABA Comment: [1] Many forms of improper influence upon a tribunal are proessary to aid in apprehension of that person:

scribed bycriminal law. Others are specified in the ABA Model Code of Judicial Con- y _pp P ’

duct, with which an advocate should be familiar. A lawyer is required to avoid con- (iii) the fact, time and place of arrest; and

tributing to a violation of such provisions. . . (iv) the identity of investigating and arresting officers or agen-
[2] During a proceeding a lawyer may not communicate ex parte with persons . : .

serving in an official capacity in the proceeding, such as judges, masters or jur6i&S and the length of the investigation.

unless authorized to do so by law or court order. (d) Notwithstanding par. (a), a lawyer may make a statement

[3] A lawyer may on occasion want to communicate with a juror or prospecti . . . .
juror after the jury has been discharged. The lawyer may do so unless the commuxreg—t a reasonable lawyer would believe is required to protect a cli

tion is prohibited by law or a court order but must respect the desire of the juror &tt from the substantial likelihood of undue prejudicial effect of
to talk with the lawyer. The lawyer may not engage in improper conduct during thecent publicity not initiated by the lawyer or the lawyer’s client.

communication. . L
[4] The advocate’s function is to present evidence and argument so that the cfﬁs%tatement made pursuant to this paragraph shall be limited to

may be decided according to law. Refraining from abusive or obstreperous condld€h information as is necessary to mitigate the recent adverse
is a corollary of the advocate’s right to speak on behalf of litigants. A lawyer mpyblicity.

standfirm against abuse by a judge but should avoid reciprocation; the judge’s default . . . .

is no justification for similar dereliction by an advocate. An advocate can present the (€) NO lawyer associated in a firm or government agency with
cause, protect the record for subsequent review and preserve professional integrimwyer subject to par. (a) shall make a statement prohibited by
by patient firmness no less effectively than by belligerence or theatrics.

d Setiver . . ar. (a).
5] The duty to refrain from disruptive conduct applies to any proceeding of atH— ; )
bl including a deposition. See Rule 1.0 (my. P 9 History: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv.

Wisconsin Committee Comment:Paragraph (b) contains provisions found in
. . .. . .. . ABA Comment [5] but not contained in the Model Rule. Because of the addition of
SCR 20:3.6 Trial publicity. (a) A lawyer who is participating paragraph (b), this rule and the Model Rule have differing numbering, so that care
or has participated in the investigation or litigation of a mattehould be used in consulting the ABA Comment.

shallnot make an extrajudicial statement that the lawyer knows oABA Comment: [1] Itis difficult to strike a balance between protecting the right
fair trial and safeguarding the right of free expression. Preserving the right to a

X . . 1
reasonably 5.h0U|d anW will be d|ssem|n?~teq by means of puq&ﬁatrial necessarily entails some curtailment of the information that may be dissemi-
communication and will have a substantial likelihood of materiated about a party prior to trial, particularly where trial by jury is involved. If there
iudici iudi i i i were no such limits, the result would be the practical nullification of the protective
a”y prejudlcmg an adJUdlcatl\{e proceedlng in the m,atter' effect ofthe rules of forensic decorum and the exclusionary rules of evidence. On the
(b) A statement referred to in par. (a) ordinarily is likely to havéherhand, there are vital social interests served by the free dissemination of informa-
such an effect when it refers to a civil matter triable to a jury’tian about events having legal consequences and about legal proceedings themselves.

. : : -hepublic has a right to know about threats to its safety and measures aimed at assur-
criminal matter, or any other proceeding that could result in depﬁ@ its security. It also has a legitimate interest in the conduct of judicial proceedings,

vation of liberty, and the statement relates to: particularly in matters of general public concern. Furthermore, the subject matter of
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legal proceedings is often of direct significance in debate and deliberation over quegaragraphs (a) (1) through (a) (3). Paragraph (a) (1) recognizes that if the testimony
tions of public policy. will be uncontested, the ambiguities in the dual role are purely theoretical. Paragraph
[2] Special rules of confidentiality may validly govern proceedings in juvenilga) (2) recognizes that where the testimony concerns the extent and value of legal ser-
domestic relations and mental disability proceedings, and perhaps other types ofvities rendered in the action in which the testimony is offered, permitting the lawyers
gation. Rule 3.4 (c) requires compliance with such rules. to testify avoids the need for a second trial with new counsel to resolve that issue.
[3] TheRule sets forth a basic general prohibition against a lawyer’s making staliereover, insuch a situation the judge has firsthand knowledge of the matter in issue;
ments that the lawyer knows or should know will have a substantial likelihood l¢nce, there is less dependence on the adversary process to test the credibility of the
materially prejudicing an adjudicative proceediRgcognizing that the public value testimony.
of informed commentary is great and the likelihood of prejudice to a proceeding by4] Apart from these two exceptions, paragraph (a) (3) recognizes that a balancing
the commentary of a lawyer who is not involved in the proceeding is small, the Rigeequired between the interests of the client and those of the tribunal and the oppos-
applies only to lawyers who are, or who have been involved in the investigationigy party. Whether the tribunal is likely to be misled or the opposing party is likely
litigation of a case, and their associates. ] to suffer prejudice depends on the nature of the case, the importance and probable
[4] Paragraph (b) identifies specific matters about which a lawyer’s statemeggor of the lawyer’s testimony, and the probability that the lawyer’s testimony will
would not ordinarily be considered to present a substantial likelihood of materg@hflict with that of other witnesses. Even if there is risk of such prejudice, in deter-
prejudice, and should not in any event be considered prohibited by the general firing whether the lawyer should be disqualified, due regard must be given to the
hibition of paragraph (a). Paragraph (b) is not intended to be an exhaustive listingfféct of disqualification on the lawyer’s client. It is relevant that one or both parties
the subjects upon which a lawyer may make a statement, but statements on otherd®gld reasonably foresee that the lawyer would probably be a witness. The conflict
ters may be subject to paragraph (a). ) i of interest principles stated in Rules 1.7, 1.9, and 1.10 have no application to this
[5] There are, on the other hand, certain subjects that are more likely than ngidpect of the problem.
have a material prejudicial effect on a proceeding, particularly when they refer to 5] gecause the tribunal is not likely to be misled when a lawyer acts as advocate
civil matter triable to a jury, a criminal matter, or any other proceeding that coylfly tial in which another lawyer in the lawyer's firm will testify as a necessary wit-

result in incarceration. These subjects relate to: ; hagaeet S ; A
- : - ness, paragraph (b) permits the lawyer to do so except in situations involving a con-
(1) the character, credibility, reputation or criminal record of a party, suspgg| tofri)nter%sti.) ®p wy P 9

't” a;Acrlmlnalflnvesrttlgatlon_tor witness, or the identity of a witness, or the expectedgflict of Interest. [6] In determining if it is permissible to act as advocate in a
estimony Of & party or witness; L . trial in which the lawyer will be a necessary witness, the lawyer must also consider
(2) in acriminal case or proceeding that could result in incarceration, the POSg{a the dual role may give rise to a conflict of interest that will require compliance
bility ofda plea of 9“"“{ t(t) the otffe_nse %r thedexf|st%ncet or content? of ?rr]lytconf%-th Rules 1.7 or 1.9. For example, if there is likely to be substantial conflict between
smf)n, E} mlfss_:llon, tor S akemer][ tglven t'y a defendant or suspect or that persgfalestimony of the client and that of the lawyer the representation involves a conflict
retusa; or faiiure 1o make a statement, L of interest that requires compliance with Rule 1.7. This would be true even though
(3)fthe performanc%o; results of any examination or teﬁt 9& the refusal or f@la |awyer might not be prohibited by paragraph (a) from simultaneously serving as
“Le 0 al Pergon to submit tg anbexamlnatlog.or test, or the identity or natureyf,ncate and witness because the lawyer’s disqualification would work a substantial
physical evidence expected 1o be presented; . - hardship on the client. Similarly|awvyer who might be permitted to simultaneously
(4) anyopinion as to the guiilt or innocence of a defendant or suspect in a crigirye as an advocate and a witness by paragraph (a) (3) might be precluded from
nal case or proceeding that could result in incarceration; ~ doing so byRule 1.9. The problem can arise whether the lawyer is called as a witness
(5) information that the lawyer knows or reasonably should know is likely tgn pehalf of the client or is called by the opposing party. Defermining whether or not
be inadmissible as evidence in a trial and that would, if disclosed, create a syybsh a confiict exists is primarily the responsibility of the lawyer involved. If there
stantial risk of prejudicing an impartial trial; or ) ) is a conflict of interest, the lawyer must secure the client’s informed consent, con-
_ (6) the fact that a defendant has been charged with a crime, unless thefgfed in writing. In some cases, the lawyer will be precluded from seeking the cli-
included therein a statement explaining that the charge is merely an accusaigmn; consent. See Rule 1.7. See Rule 1.0 (b) for the definition of “confirmed in writ-
and that the defendant is presumed innocent until and unless proven guilty. ing” and Rule 1.0 (e) for the definition of “informed consent.”
__[6] Anotherrelevant factor in determining prejudice is the nature of the proceeding7] paragraph (b) provides that a lawyer is not disqualified from serving as an
involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civikgyocatehecause a lawyer with whom the lawyer is associated in a firm is precluded
trials may be less sensitive. Non-jury hearings and arbitration proceedings may,Bg, qoing so by paragraph (a). If, however, the testifying lawyer would also be dis-
even less affected. The Rule will still place limitations on prejudicial comments il - iifieq byRule 1.7 or Rule 1.9 from represénting the client in the matter, other law-

these cases, but the likelihood of prejudice may be different depending on the ©fs in the firm will be precluded from representing the client by Rule 1.10 unless the

of proceeding. - . : b ’
[7] Finally, extrajudicial statements that might otherwise raise a question un&la'rent gives informed consent under the conditions stated in Rule 1.7.

this Rule may be permissible when they are made in response to statements mad%ub- . —
licly by another party, another party’s lawyer, or third persons, where a reasondBIER 20:3.8 Special responsibilities of a prosecutor. (@)

lawyer would believe a public response is required in order to avoid prejudice to ; P i
lawyer’s client. When prejudicial statements have been publicly made by oth reprose"culu-')r in a criminal case or a proceeding that could result

responsivestatements may have the salutafgatfoflessening any resulting adverse In deprivation of liberty shall not prosecute a charge that the prose-

impact on the adjudicative proceeding. Such responsive statements should be Iin@\gébr knows is not supported by probable cause.

to contain only such information as is necessary to mitigate undue prejudice create L . .

by the statements made by others. (b) When communicating with an unrepresented person in the
[8] See Rule 3.8 (f) for additional duties of prosecutors in connection with extrajgontext of an investigation or proceeding, a prosecutor shall

dicial statements about criminal proceedings. inform the person of the prosecutor’s role and interest in the mat-

SCR 20:3.7 Lawyer as witness. (a) A lawyer shall not act as ter. . .

advocate at a trial in which the lawyer is likely to be a necess%rg(c) When communicating with an unrepresented person who

witness unless: s a constitutional or statutory right to counsel, the prosecutor
(1) the testimony relates to an uncontested issue; shall inform the person of the right to counsel and the procedures

: to obtain counsel and shall give that person a reasonable opportu-
(2) the testimony relates to the nature and value of legal 9 P PP

. . Shifty to obtain counsel.
vices rendered in the case; or

. L . (d) When communicating with an unrepresented person a
(3) disqualification of the lawyer would work substantial hards, secitomay discuss the matter, provide information regarding

ship on the client. ) o i settlementand negotiate a resolution which may include a waiver
(b) A lawyer may act as advocate in a trial in which anothgj constitutional and statutory rights, but a prosecutor, other than
lawyer inthelawyer’s firm is likely to be called as a witness unlesg municipal prosecutor, shall not:
precluded from doing so by SCR 20:1.7 or SCR 20:1.9. . . . . .
History: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv. (1_) qtherW|se provide legal a_dV|ce to the person, including, but
Case Note:When a prosecutor elicits testimony that can only be contradicted ﬂp_t limited to whether to obtain CounS_el, V_Vhether to accept or
defensecounsel or the defendant, if defense counsel could not reasonably foreseg@ject a settlement offer, whether to waive important procedural

dilemma, and the defendant has decided not to testify, defense counsel must b ; ic i ;
mitted to testify. State v. Foy, 206 Wis. 2d 629, 557 N.W.2d 494 (Ct. App. 1006)1911ts or how the tribunal is likely to rule in the case, or
~ NOTE: The above annotation cites to SCR 20 as it existed prior to the adop-  (2) assist the person in the completion of (i) guilty plea forms
tion of Sup. Ct. Order No. 04-07. _ _(ii) forms for the waiver of a preliminary hearing or (jii) forms for
ABA Comment: [1] Combining the roles of advocate and witness can prejudi : fai trial
the tribunal and the opposing party and can also involve a conflict of interest betw f7 waiver or a jury trial.
thilc?wyertan\?mft:llent-R le[2] The tribunal h biection when the trier of (e) A prosecutor shall not subpoena a lawyer in a grand jury or
vocate-Witness Rule e tribunal has proper objection when the trier o ; ; ;
factmay be confused or misled by a lawyer serving as both advocate and Witness.qiit%er proceeding to preseswidence abQUt a past or present client
opposing party has proper objection where the combination of roles may prejuditaless the prosecutor reasonably believes:
that party’s rights in the litigation. A witness is required to testify on the basis of per- : : . .
sonalknowledge, while an advocate is expected to explain and comment on evidence(l) the_ |nf0rma_t|c_)n sought is not protected from disclosure by
given by others. It may not be clear whether a statement by an advocate-wit@dy applicable privilege;
should be taken as proof or as an analysis of the proof. . . .
[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneously (2) the eVIde_nce_ sought IS_ essential to th_e successful comple-
serving as advocate and necessary witness except in those circumstances spedfisdof an ongoing investigation or prosecution; and

2009-10 Wis. Stats. Appendix database updated and current through August 31, 2011. Changes effective on or prior to 1-1-12
are printed as if currently in effect. Statutory changes effective after 1-1-12 are designated by NOTES.



Current through August 31, 2011.

Updated 09-10 Wis. Stats Appendix Database RULES OF PROFESSIONAL CONDUCT

(3) there is no other feasible alternative to obtain the inform(ﬁa;% statements which a prosecutor may make which comply with Rule 3.6 (b) or 3.6

: c).
tion. . X .. [6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate
(f) A prosecutor, other than a municipal prosecutor, in a crimé-responsibilities regarding lawyers and nonlawyers who work for or are associated
nal case or a proceeding that could result in deprivation of libeft§h the lawyers office. Paragraph (f) reminds the prosecutor of the importance of
hall: se obligations in connection with the unique dangers of improper extrajudicial
shaill: statements in eriminal case. In addition, paragraph (f) requires a prosecutor to exer-

(1) make timely disclosure to the defense of all evidence @ge reasonable care to prevent persons assisting or associated with the prosecutor

: : making improper extrajudicial statements, even when such persons are not
information known to the prosecutor that tends to negate the gﬁﬂgl:‘r the direct supervision of the prosecutor. Ordinarily, the reasonable care stan-

of the accused or mitigates the offense, and, in connection witfdwill be satisfied if the prosecutor issues the appropriate cautions to law-enforce-
sentencing, disclose to the defense and to the tribunal all unpriygnt personnel and other relevant individuals.

i : : : Editor’s Note: Section 3 ofSupreme Court Order No. 08-24 states: “The follow-
Ieged mitigating information known to the prosecutor, exce comments to SCR 20:3.8 (g) and (h) are not adopted, but will be published and

when the prosecutor is relieved of this responsibility by a protagay be consulted for guidance in interpreting and applying the Wisconsin Rules of
tive order of the tribunal; and Professional Conduct for Attorneys:”
. . . Wisconsin Comment:Wisconsin prosecutors have long embraced the notion that
(2) exercise reasonable care to prevent investigators, |@&/duty to do justice requires both holding offenders accountable and protecting the
enforcement personnel, employees or other persons assistingrorent. New Rule 20:3.8(g) and (h) reinforces this notion. The Wisconsin rule dif-
associated with the prosecutor in a criminal case from making] jr"cge’g'gff\;\,"ig‘céﬂgn”g‘r’gs’é&g}sr_u'e to recognize limits in the investigative
extrajudicial statement that the prosecutor would be prohibitedris rule was not designed to address significant changes in the law that might

from making under SCR 20:3.6. affect the incarceration status of a number of prisoners, such as where a statute is

; lared unconstitutional.
(g) When a,proseCUtor knO,WS.Of new, Credlble'_ and mater ABA Comment: [7] When a prosecutor knows of new, credible and material evi-
evidence creatingr@asonable likelihood that a convicted defenctencecreating a reasonable likelihood that a person outside the prosecutor’s jurisdic-
ant did not commit an offense of which the defendant was cdign was convicted of a crime that the person did not commit, paragraph (g) requires
prompt disclosure to the court or other appropriate authsuity) as the chief prose-

victed, the prose_CUtor shall do ?—” of the following: ) cutor ofthe jurisdiction where the conviction occurred. If the conviction was obtained
(1) promptly disclose that evidence to an appropriate courtinghe prosecutor’s jurisdiction, paragraph (g) requires the prosecutor to examine the
authority. and evidence and undertake further investigation to determine whether the defendant is

in fact innocent or make reasonable efforts to cause another appropriate authority to
(2) if the conviction was obtained in the prosecutor’s jurisdi(;mdertake the necessary investigation, and to promptly disclose the evidence to the
tion: courtand, absent court—authorized delay, to the defendant. Consistent with the objec-
" i i tives of Rules 4.2 and 4.3, disclosure to a represented defendant must be made
(i) promptly make reasonable efforts to disclose that evidenwenugh the defendant's counsel, and, in the case of an unrepresented defendant,
to the defendant unless a court authorizes delay; and would ordinarily be accompanied by a request to a court for the appointment of coun-
.. : . . sel to assist the defendant in taking such legal measures as may be appropriate.
(i) make reasonable efforts to undertake an investigation Ofs) under paragraph (h), once the prosecutor knows of clear and convincing evi-
cause an investigation to be undertaken, to determine whetherdneethat the defendant was convicted of an offense that the defendant did not com-
; P itsthe prosecutor must seek to remedy the conviction. Necessary steps may include
defenqant was convicted of an offense that the defendant did EHMOsure of the evidence to the defendant, requesting that the court appoint counsel
commit. for an unrepresented indigent defendant and, where appropriate, notifying the court
el i t the prosecutor has knowledge that the defendant did not commit the offense of
(h) _Wh_en a prosecutor knovys of clear and co’nv_lnc_lng_ e\_/lder\%‘% h tho dofondant ams comviciod.
eStab“Sh'ng that a defendant in the prosecutor’s JU“Sdmt'Or‘ Wasg) A prosecutor’s independent judgment, made in good faith, that the new evi-
convicted of an offense that the defendant did not commit, thehce isiot of such nature as to trigger the obligations of sections (g) and (h), though
prosecutor shall seek to remedy the conviction. subsequently determined to have been erroneous, does not constitute a violation of

History: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv: Sup. Ct. Order NS Rule-

08-24, 2009 W1 55, filed and e§-17-09. . SCR 20:3.9 Advocate in nonadjudicative proceedings. A
Case Note:Dealing Fairly With an Unrepresented Person. Kempinen. Wis. La\'v. . . : . .
Oct. 2005. awyer representing a client before a legislative body of adminis-
~ NOTE: The above annotation cites to SCR 20 as it existed prior to the adop- trative agency in a nonadjudicative proceeding shall disclose that
“O\r;vti)sfc?)%ginc(;bgrrgg:mt"\l'lqhg‘\ll;soc?o'nsin Supreme Court Rule differs from the Modethe appearance Isin a representative capacity and shall conform
Rule in several respecfs: (1) paragraph (b) adds the reference to “in the context !SPthe provisions of SCR 20:3.3 (a) throth (C)' SCR 20:3.4 (a)
investigation or proceeding”; (2) paragraphs (c) and (d) expand the rule by deletiigough (c), and SCR 20:3.5.
a reference to communications occurring only “after the commencement of litigaHistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
tion™, (3) paragraphs (d) and (f) exempt municipal prosecutors from certain requireaga Comment: [1] In representation before bodies such as legislatures, munici-
ments of the rule. Care should be used in consulting the ABA Comment. al councils, and executive and administrative agencies acting in a rule-making or
ABA Comment: [1] A prosecutor has the responsibility of a minister of justice 6_‘”Egelicy—making capacity, lawyers present facts, formulate issues and advance argu-
not simply that of an advocate. This responsibility carries with it specific obligatiofent in the matters under consideration. The decision-making body, like a court,
to see that the defendant is accorded procedural justice and that guilt is decided YRg(lid beable to rely on the integrity of the submissions made to it. A lawyer appear-
the basis of sufficient evidence. Precisely how far the prosecutor is required to g#ipefore such a bodyust deal with it honestly and in conformity with applicable
thisdirection is a matter of debate and varies in different jurisdictions. Many jurisdiggjes of procedure. See Rules 3.3 (a) through (c), 3.4 (a) through (c) and 3.5.
tions have adopted the ABA Standards of Criminal Justice Relating to the Prosecls) | ayyers have no exclusive right to appear before nonadjudicative bodies, as
tion Function, which in turn are the product of prolonged and careful deliberation i\’ 45 hefore a court. The requirements of this Rule therefore may subject lawyers
lawyers experienced in both criminal prosecution and defense. Applicable law MaYeqiations inapplicable to advocates who are not lawyers. However, legislattres

require other measures by the prosecutor and knowing disregard of those obligatiys, yministrative agencies have a right to expect lawyers to deal with them as they
or a systematic abuse of prosecutorial discretion could constitute a violation of | with courts
8.4. .

[3] This Rule only applies when a lawyer represents a client in connection with an

[2] In some jurisdictions, a defendant may waive a preliminary hearing apgicia| hearing or meeting of a governmental agency or a legislative body to which

thereby lose a valuable opportunity to challenge probable cause. Accorpiogs,

fental agenayr in connection with an application for a license or other privilege
e client's compliance with generally applicable reporting requirements, such as
filing of income—-tax returns. Nor does it apply to the representation of a client in

however, to an accused appearing pro se with the approval of the tribunal. Nor
it forbid the lawful questioning of an uncharged suspect who has knowingly wai

the rights to counsel and silence. ) connection with an investigation or examination of the client’s affairs conducted by
[3] Theexception in paragraph (d) recognizes that a prosecutor may seek an apiQerment investigators or examiners. Representation in such matters is governed
priate protective order from the tribunal if disclosure of information to the defeng Ryles 4.1 through 4.4.

could result in substantial harm to an individual or to the public interest.
[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in gr . B

jury and other criminal proceedings to those situations in which there is a genut R 20:3.10 Omitted. ]

need to intrude into the client-lawyer relationship. History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements

that have a substantial likelihood of prejudicing an adjudicatory proceeding. In the

context of a criminal prosecution, a prosecutor’s extrajudicial statement can create

the additional problem of increasing public condemnation of the accused. Although

the announcement of an indictment, for example, will necessarily have severe conse-

quences for the accused, a prosecutor can, and should, avoid comments which have

no legitimate law enforcement purpose and have a substantial likelihood of increas-

ing public opprobrium of the accused. Nothing in this Comment is intended to restrict

pretrial rights from unrepresented accused persons. Paragraph (c) does not ﬁ
\%
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SUBCHAPTER IV [4] This Rule does not prohibit communication with a represented person, or an
employee or agent of such a person, concerning matters outside the representation.
For example, the existence of a controversy between a government agency and a pri-
TRANSACTIONS WITH PERSONS vate party, or between two organizations, does not prohibit a lawyer for either from
communicatingvith nonlawyer representatives of the other regarding a sepeagte
OTHER THAN CLIENTS ter. Nor does this Rule preclude communication with a represented person who is
seekingadvice from a lawyer who is not otherwise representing a client in the matter.
. . A lawyer may not make a communication prohibited by this Rule through the acts of
SCR 20:4.1 Truthfulnes§ n Sta,tements to others. (a) In, nother. See Rule 8.4 (a). Parties to a matter may communicate directly with each
the course of representing a client a lawyer shall not knowingbher,and a lawyer is not prohibited from advising a client concerning a communica-
; jon that the client is legally entitled to make. Also, a lawyer having independent justi-
(1) make a false statement of a material fact or law to a 3rd pﬁ%gtion or legal authorization for communicating with a represented person is per-
son; or mitted to do so.

i H i i 5] Communications authorized by law may include communications by a lawyer
(2) fail to disclose a material fact to a 3rd person when dISCIg) behalf of a client who is exercising a constitutional or other legal right to communi-

sure is necessary to avoid assisting a criminal or fraudulent ack&R¥ with the government. Communications authorized by law may also include
a client, unless disclosure is prohibited by SCR 20:1.6. investi%_ative activities of lawyers relﬁ)resenting govemm?ntal 'en}ities! gfire(f:tly or
. . i roughinvestigative agents, prior to the commencement of criminal or civil enforce-
(b) Notwithstanding par. (a), SCR 20:5.3 (c) (1), and Scﬁent proceedings. When communicating with the accused in a criminal matter, a
20:8.4, a lawyer may advise or supervise others with respectgernment lawyer must comply with this Rule in addition to honoring the constitu-
i i 1 it tional rights of the accused. The fact that a communication does not violate a state or
law.fm Ir_]veStlgatlve activities. ) federal constitutional right is insufficient to establish that the communication is per-
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. missible under this Rule
WisconsinCommittee Comment:Paragraplfb) has no counterpart in the Model 6] A lawyer who is uncertain whether a communication with a represented person
Rule. As a general matter, a lawyer may advise a client concerning whether propgsedrmissible may seek a court order. A lawyer may also seek a court order in excep-
conduct idawful. See SCR 20:1.2 (d). This is allowed even in circumstances in whigBpal circumstances to authorize a communication that would otherwise be prohib-
the conduct involves some form of deception, for example the use of testers to invgalir by this Rule, for example, where communication with a person represented by
gate unlawful discrimination or the use of undercover detectives to investigate theftinsel is necessary to avoid reasonably certain injury.
in the workplace. When the lawyer personally participates in the deception, howeve%n the case of a represented organization, this Rule prohibits communications
Iserlous que?tlons arise. ISee SCR 20-%4 (C)I" Rarggrap? (b) recognizes that, wh constituent of the organization who supervises, directs or regularly consults
t_aw ex;t)_r(_ets_s y_perrlnl_ts 'ta awyti_rs may have limited involvement in certain investiggih the organization’s lawyer concerning the matter or has authority to obligate the
Ivé activities involving deception. | ) ) rganization with respect to the matter or whose act or omission in connection with
Lawful investigative activity may involve a lawyer as an advisor or supervisor On?biﬁ matter may be imputed to the organization for purposes of civil or criminal liabil-
when the lawyer in good faith believes there is a reasonable possibility that unlavil consent of the organization’s lawyer is not required for communication with a
activity has taken place, is taking place or will take place in the foreseeable futu@merconstituent. If a constituent of the organization is represented in the matter by
ABA Comment: Misrepresentation.[1] A lawyer is required to be truthful when his or her own counsel, the consent by that counsel to a communigéitios suffi-
dealing with others on a client's behalf, but generally has no affirmative duty éent for purposes of this Rule. Compare Rule 3.4 (f). In communicating with a cur-
inform an opposing party of relevant facts. A misrepresentation can occur if the lagnt or former constituent of an organization, a lawyer must not use methods of
yer incorporates or affirms a statement of another person that the lawyer knowsbining evidence that violate the legal rights of the organization. See Rule 4.4.
false. Misrepresentations can also occur by partially true but misleading statemen(g) The prohibition on communications with a represented person only applies in
or omissions that are the equivalent of affirmative false statements. For dishol mstances where the lawyer knows that the person is in fact represented in the
conduct that does not amount to a false statement or for misrepresentations by ajder to be discussed. This means that the lawyer has actual knowledge of the fact
yer other than in the course of representing a client, see Rule 8.4. _of the representation; but such actual knowledge may be inferred from the circum-
Statements ofact. [2] This Rule refers to statements of fact. Whether a particulajtancesSee Rule 1.0 (f). Thus, the lawyer cannot evade the requirement of obtaining
statement should be regarded as one of fact can depend on the circumstances. Yjdgbnsent of counsel by closing eye’s to the obvious.
generally accepted conventions in negotiation, certain types of statements ordinaribg |n the event the person with whom the lawyer communicates is not known to

are not taken as statements of material fact. Estimates of price or value placed ogdfienresented by counsel in the matter, the lawyer's communications are subject to
subject of a transaction and a party’s intentions as to an acceptable settlementgfia .3

claim are ordinarily in this category, and so is the existence of an undisclosed princi-

pal except where nondisclosure of the principal would constitute fraud. Lawyers . i

should bemindful of their obligations under applicable law to avoid criminal and torSCR 20:4.3 Dealing with unrepresented person.  In deal-

tious misrepresentation. ing on behalf of a client with a person who is not represented by

Crime or Fraud by Client. [3] Under Rule 1.2 (d), a lawyer is prohibited from - ) I
counseling omssisting a client in conduct that the lawyer knows is criminal or fraua@OUnsel, a lawyer shall inform such person of the lawyer’s role in

lent. Paragraph (b) states a specific application of the principle set forth in Rule the matter. When the lawyer knows or reasonably should know

(d) and addresses the situation where a client's crime or fraud takes the form of gHigtthe unrepresented person misunderstands the Iawyer’s role in
or misrepresentation. Ordinarily, a lawyer can avoid assisting a cients or fraud

by withdrawing from the representation. Sometimes it may be necessary for the Im.ﬁ matter, the .laWyer shall make reasonat?le efforts to correct the
yer to give notice of the fact of withdrawal and to disaffirm an opinion, documemnisunderstanding. The lawyer shall not give legal advice to an

affirmation orthe like. In extreme cases, substantive law may require a lawyer to di P i
close information relating to the representation to avoid being deemed to hayv represented person, other than the advice to secure counsel, if

assisted the client’s crime or fraud. If the lawyer can avoid assisting a client's crifite lawyer knows or reasonably should know that the interests of
or fraud only by disclosing this information, then under paragraph (b) the lawyerseich a person are or have a reasonable possibility of being in con-

required to do so, unless the disclosure is prohibited by Rule 1.6. flict with the interests of the client
L i History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
SCR 20:4.2 Communication with person represented by Case Note:Dealing Fairly With an Unrepresented Person. Kempinen. Wis. Law.

counsel. In representing a client, a lawyer shall not commun@ct. 2005. . . o _
cate about the subject of the representatiitina person the law- w(ngsEﬁjpTE agfa’;?\‘ﬂyoéiﬂ%'}s cite to SCR 20 as it existed prior to the adop-
yer knows to be represented by another lawyer in the_ mat{g(hlisconsin Comment: A municipal prosecutor’s obligations under this rule
unless the lawyer has the consent of the other lawyer or is autuld be read in conjunction with SCR 20:3.8 (d) and (f).
rized to do so by law or a court order. Wisconsin Committee Comment:This Wisconsin Supreme Court Rule differs
History: Sup. Ct. Order No. 04-07, 2007 Wi 4, 293 Wis. 2d xv. VoTS 1ol 17 the mater,whereas the Model Rk feaures onty thal the lvyer ot atate
CaseNotes: Contact by an attorney with a client’s children who were represente(d : e diai ule requires only 1© lawy .
b ! . : ets : - imply that the lawyer is disinterested. A similar obligation to clarify the lawyer’s
by a guardian ad litem without the guardian ad literm's consent violated this rule. Qi is expressed in SCR 20:1.13 (), SCR 20:2.4, SCR 20:3.8 (b), and SCR 20:4.1.
C|plln?rydProE:eed|ngs /-}galnst K".]aSt' 122 I\N'S'.fé.d 36, 530 N'W'.Zd 67 c(jlggﬁ). ABA Comment: [1] An unrepresented person, particularly one not experienced
Defendant's attorney’s negotiation with plaintifiiorce attorney in regard to the iy qealing with legal matters, might assume that a lawyer is disinterested in loyalties
principal action where a frivolous action claim was being pursued against plaintifhsisa gisinterested authority on the law even when the lawyer represents a client. In
attorneggwolated this section. Kelly v. Clark, 192 Wis. 2d 633, 531 N.W.2d 455 ((der to avoid a misunderstanding, a lawyer will typically need to identify the law-
App. 1 _5)' - - L . yer’s client and, where necessary, explain that the client has interests opposed to those
_ NOTE: The above annotations cite to SCR 20 as it existed prior to the adop- of the unrepresented person. For misunderstandings that sometimes arise when a law-
tion of Sup. Ct. Order No. 04-07. o Yer for an organization deals with an unrepresented constituent, see Rule 1.13 (f).
ABA Comment: [1] This Rule contributes to the proper functioning of the legal 9] The Rule distinguishes between situations involving unrepresented persons
system byprotecting a person who has chosen to be represented by a lawyer in a ®Rbse interests may be adverse to those of the lawyer’s client and those in which the
ter against possible overreaching by other lawyers who are participating in the maggfson'sinterests are not in conflict with the client’s. in the former situation, the pos-
interference by those lawyers with the client-lawyer relationship and the uncouility that the lawyer will compromise the unrepresented person’s interests is so

seled disclosure of information relating to the representation. reat that the Rule prohibits the giving of any advice, apart from the advice to obtain
[2] This Rule applies to communications with any person who is representeddaunsel Whether a lawyer is giving impermissible advice may depend on the experi-
counsel concerning the matter to which the communication relates. ence and sophistication of the unrepresented person, as well as the setting in which

[3] TheRule applies even though the represented person initiates or consents tattedehavior and comments occur. This Rule does not prohibit a lawyer from negotiat-
communication. A lawyer must immediately terminate communication with a persomg the terms of a transaction or settling a dispute with an unrepresented person. So
if, after commencing communication, the lawyer learns that the person is one withg as the lawyer has explained that the lawyer represents an adverse party and is
whom communication is not permitted by this Rule. not representing the person, the lawyer may inform the person of the terms on which
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the lawyer’s client will enter into an agreement or settle a matter, prepare docum¢hig conduct at a time when its consequences can be avoided or mit-
that require the person’s signature and explain the lanwyerissiew of the meaning ; ; ; :
of the document or the lawyer’s view of the underlying legal obligations. Igait;etgryt-)ustu{)ag? toordtezzirkNeo rgﬁ%?“%%ge&?pggﬂ.?%%

. : _ ABA Comment: [1] Paragraph (a) applies to lawyers who have managerial
SCR 20:4.4 RespeCt for rlghts of 3rd persons. (a) In repre authority over the professional work of a firm. See Rule 1.0 (c). This includes mem-

senting a client, a lawyer shall not use means that have no subsi&8-of artnership, the shareholders in a law firm organized as a professional corpo-
tial purpose other than to embarrass, delay, or burden a 3rd pergder. and members of other associations authorized to practice law; lawyers having

P . f . parablenanagerial authority in a legal services organization or a law department
or use methods of Obta'mng evidence that violate the Iegal r'ggigln enterprise or government agency; and lawyers who have intermediate manage-

of such a person. rial responsibilities in a firm. Paragraph (b) applies to lawyers who have supervisory

: ; thority over the work of other lawyers in a firm.
(b) A lawyer who receives a document relating to the repreng 2] Paragraplfa) requires lawyers with managerial authority within a firm to make

tation of the lawyer’s client and knows or reasonably should kng¥ésonabie efforts to establish internal policies and procedures designed to provide
that the document was inadvertently sent shall promptly notify treasonablessurance that all lawyers in the firm will conform to the Rules of Profes-
sender sion?l Conf(li_uct. ?I:]Ch polic_i&as a_rf;/ddprocegureﬁ_ iﬂclude those dgsignlfd to deteé:_t and
b ) resolveconflicts of interest, identify dates by which actions must be taken in pending
History: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv. matters, account for client funds and property and ensure that inexperienced lawyers
ABA Comment: [1] Responsibility to a client requires a lawyer to subordinate thare properly supervised.
interests of others to those of the client, but that responsibility does not imply that #] Other measures that may be required to fulfill the responsibility prescribed in
lawyermay disregard the rights of third persons. It is impractical to catalogue all syghragraph (a) can depend on the firm's structure and the nature of its practice. In a
rights, but they include legal restrictions on methods of obtaining evidence from thgigialifirm of experienced lawyers, informal supervision and periodic review of com-
persons and unwarranted intrusions into privileged relationships, such as the C|Imce with the required systems ordinaviijl suffice. In a large firm, or in practice
lawyer relationship. ) ) ) situations in which difficult ethical problems frequently arise, more elaborate mea-
[2] Paragraph (b) recognizes that lawyers sometimes receive documents that weres may be necessary. Some firms, for example, have a procedure whereby junior
mistakenly sent or produced by opposing parties or their lawyers. If a lawyer knoeyers can make confidential referral of ethical problems directly to a designated
or reasonably should know that such a document was sent inadvertently, thengbisorpartner or special committee. See Rule 5.2. Firms, whether large or small, may
Rule requires the lawyer to promptly notify the sender in order to permit that persggorely on continuing legal education in professional ethics. In any event, the ethical
to take protective measures. Whether the lawyer is required to take additional stapaosphere of a firm can influence the conduct of all its members and the partners
such as returning the original document, is a matter of law beyond the scope of thesg not assume that all lawyers associated with the firm will inevitably conform to
Rules, as is the question of whether the privileged status of a document has he€mRules.
waived.Similarly, this Rule does not address the legal duties of a lawyer who receivep] Paragraph (c) expresses a general principle of personal responsibility for acts
a document that the lawyer knows or reasonably should know may have been wrg@mother. See also Rule 8.4 (a).
fully obtained by the sending person. For purposes of this Rule, “document” include: ] Paragraplfc) (2) defines the duty of a partner or other lawyer having compara-
e-mail or other electronic modes of transmission subject to being read or put ig managerial authority in a law firm, as well as a lawyer who has direct supervisory
readable form. authority over performance of specific legal work by another lawyer. Whether a law-
[3] Somelawyers may choose to return a document unread, for example, when e has supervisory authority in particular circumstances is a question of fact. Part-
lawyer learns before receiving the document that it was inadvertently sent to Hegs and lawyers with comparable authority have at least indirect responsibility for
wrongaddress. Where a lawyer is not required by applicable law to do so, the decigipvork being done by the firm, while a partner or manager in charge of a particular
to voluntarily return such a document is a matter of professional judgment ordinafitter ordinarily also has supervisory responsibility for the work of other firm law-
reserved to the lawyer. See Rules 1.2 and 1.4. yers engaged in the matter. Appropriate remedial action by a partner or managing
lawyerwould depend on the immediacy of that lawyer’s involvement and the serious-
SCR 20:4.5 Guardians ad litem. A lawyer appointed to act as ness of the misc?nquct. ,3 supfer'\{isor is requirekd to intﬁrver?e to prevgnt avoidablg
: : ) equences of misconduct if the supervisor knows that the misconduct occurred.
_a g.uardlan ad litem or as an attomey for t,he,b,eSt 'ntereSts. Oﬁ%{ﬁ if a supervising lawyer knows that a subordinate misrepresented a matter to an
individual represents, and shall act in, the individual’s best inteipposing party in negotiation, the supervisor as well as the subordinate has a duty to

ests,even if doing so is contrary to the individual's wishes. A laweorrect the resulting misapprehension.

; ; ; [6] Professionainisconduct by a lawyer under supervision could reveal a violation
yer so appomted shall comply with the Rules of Professional C aragraph (b) on the part of the supervisory lawyer even though it does not entail

duct that are consistent with the lawyer’s role in representing @eolation of paragraph (c) because there was no direction, ratification or knowledge
best interests of the individual rather than the individual persotithe violation. o o
a”y ) [f7] Aﬁartfrog] this fRule and Rule 8.4 (a), a Iaw%ergoes n?/tvr;]avr? dlsc:pllnaw Ilabll—b
N . ’ ity for the conduct of a partner, associate or subordinate. Whether a lawyer may be
H|§tory. §up. Ct. Order No. 04-07, 2007 WI 4, 293 Wls. 2d xv. . liable civilly or criminally for another lawyer’s conduct is a question of law beyond
Wisconsin Comment: The Model Rules do not contain a counterpart provisionthe scope of these Rules.
This rule reflects established case law that a guardian ad litem in Wisconsin is a layg] The duties imposed by this Rule on managing and supervising lawyers do not
yer who represents the best interests of an individual, not the individual personalir the personal duty of each lawyer in a firm to abide by the Rules of Professional
SeePaige K.B. v. Molepsk@19 Wis. 2d 418, 580 N.W.2d 289 (1998)re Steveon Conduct. See Rule 5.2 (a).
R.A.196 Wss. 2d 171, 537 N.W.2d 142 (Ct. App. 1995). Supreme Court Rules, Chap-
igﬁsi.%S—SG, govern eligibility for appointment as guardian ad litem in certain S|tu§—CR 20:5.2 Responsibilities of a subordinate Iawyer. (a)
Thisrule expressly recognizes that a lawyer who represents the best interests oftHawyer is bound by the Rules of Professional Conduct notwith-

individual does not have a client in the traditional sense but must comply with Tgfanding that the lawyer acted at the direction of another person.
Rules of Professional Conduct to the extent the rules apply. . .
(b) A subordinate lawyer does not violate the Rules of Profes-
sional Conduct if that lawyer acts in accordance with a supervi-

SUBCHAPTER V sory lawyer’s reasonable resolution of an arguable question of
professional duty.
LAW FIRMS AND ASSOCIATIONS History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

ABA Comment: [1] Although a lawyer is not relieved of responsibility for a viola-

. il tion by the fact that the lawyer acted at the direction of a supervisor, that fact may be
SCR 20:5.1 Respon5|b|I|t|es of partners, managers, and relevant in determining whether a lawyer had the knowledge required to render con-

supervisory lawyers. (a) A partner in a law firm, and a lawyer duct a violation of the Rules. For example, if a subordinate filed a frivolous pleading
who individua”y or together with other Iawyers possesses comﬁathe direction of a supervisor, the subordinate would not be guilty of a professional

bl ial thority i | fi hall K tB/iolation unless the subordinate knew of the document’s frivolous character.
rable manageral autnority in a law 1irm, shall make reasonal ?2] When lawyers in a supervisor-subordinate relationship encounter a matter
efforts toensure that the firm has irffeft measures giving reason-involving professional judgment as to ethical duty, the supervisor may assume

able assurance that all lawyerghie firm conform to the Rules of responsibility for making the judgment. Otherwise a consistent course of action or
positioncould not be taken. If the question can reasonably be answered only one way,

Professional Conduct. the duty of both lawyers is clear and they are equally responsible for fuffilling it. How-
(b) A lawyer having direct supervisory authority over another s e s e the Supervicor. and a subordinate may -
laWyer shall make reasonable efforts ,to ensure that the other I@ Quided accordingly. For example, if a question arises whether the interests of two
yer conforms to the Rules of Professional Conduct. clients conflict under Rule 1.7, the supervisor’s reasonable resolution of the question
: P - ~should protect the subordinate professionally if the resolution is subsequently chal-
(c) A lawyer shall be responsible for another lawyer’s vnolatlof'e{“nged.
of the Rules of Professional Conduct if:
(1) the lawyer orders or, with knowledge of the specific corsCR 20:5.3 Responsibilities regarding nonlawyer assis-
duct, ratifies the conduct involved; or tants. With respect to a nonlawyer employed or retained by or
(2) the lawyer is a partner or has comparable manage@@sociated with a lawyer:
authority inthe law firm in which the other lawyer practices, or has (a) a partner, and a lawyer who individually or together with
direct supervisory authority over the other lawyer, and knows other lawyers possesses comparable managerial authority in a law
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firm shall make reasonable efforts to ensure that the firm has in(3) a nonlawyer has the right to direct or control the profes-
effect measures giving reasonable assurance that the perssiosal judgment of a lawyer.
conduct is compatible with the professional obligations of theHistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
lawyer; Case NotelLLCs, LLPs and S.C.s: The Rules for Lawyers Have Changed. Wil-
! . . . i liams. Wis. Law. May 1997.
(b) a lawyer having direct supervisory authority over the non-NOTE: The above annotations cite to SCR 20 as it existed prior to the adop-
lawyer shall make reasonable efforts to ensure that the persdpsof Sup. Ct. Order No. 04-07.

H H i H iati ABA Comment: [1] The provisions of this Rule express traditional limitations on
conduct is compatlble with the professmnal Ob“gatlons of ths%aring fees. These limitations are to protect the lawyer’s professional independence

lawyer; and of judgment. Where someone other than the client pays the lawyer’s fee or salary, or

i mmends employment of the lawyer, that arrangement does not modify the law-
(C) a Iawyer shall be rESponSIble for conduct of such a perS’Gf;f; obligation to the client. As stated in paragraph (c), such arrangements should

that would be a violation of the Rules of Professional Conduclﬁﬁt interfere with the lawyer’s professional judgment.

engaged in by a lawyer if: [2] This Rule also expresses traditional limitations on permitting a third party to
ect or regulate the lawyer’s professional judgment in rendering legal services to

. .edir
(1) the Iawyer orders or, W'th the knowledge of the Spec”&hother. See also Rule 1.8 (f) (lawyer may accept compensation from a third party as
conduct, ratifies the conduct involved; or long as there is no interference with the lawyer’s independent professional judgment
(2) the lawyer is a partner or has comparable managefiaf " client gives informed consent).
authority in the law firm in which the person is employed, or h
direct supervisory authority over the person, and knows of t|

; . . §na| practice of law.  (a) A lawyer shall not:
conduct at a time when its consequences can be avoided or mr |-1 ice law i urisdicti h doi iol h
gated but fails to take reasonable remedial action. (1) practice law in a jurisdiction where doing so violates the
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. regulation of the legal profession in that jurisdiction except that a
ABA Comment: [1] Lawyers generally employ assistants in their practice, includ@Wyeradmitted to practice in consindoes not violate this rule
ing secretaries, investigators, law student interns, and paraprofessionals. Such akgiseonduct in another jurisdiction that is permitted in Wisconsin

ants, whether employees or independent contractors, act for the lawyer in rendl@yerSCR 20'5.5 (C) and (d) for |awyerS not admitted iis&n-
, or

R 20:5.5 Unauthorized practice of law; multijurisdic-

of the lawyer’s professional services. A lawyer must give such assistants appropr
instruction and supervision concerning the ethical aspects of their employment, §8R; O

ticularly regarding the obligation not to disclose information relating to representa- i i i i iuriedicti i
tion of the client, and should be responsible for their work product. The measures(z) assist another in practicing law in ajurISdICtlon where domg

employed in supervising nonlawyers should take accouthedact that they do not SO violates the regulation of the legal profession in that jurisdic-
have legal training and are not subject to professional discipline. tion

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to : . . . T TR
makereasonable efforts to establish internal policies and procedures designed tog oiﬁ)n'?‘)tl'awyer who is not admitted to practice in this jurisdiction

vide reasonable assurance that nonlawyers in the firm will act in a way compati

with the Rules of Professional Conduct. See Comment [1] to Rule 5.1. Paragraph (b)(l) except as authorized by this rule or other law. establish an
applies to lawyers who have supervisory authority over the work of a nonlawyetr.,. . . f . ! . .
Paragraph (c) specifies the circumstances in which a lawyer is responsible for @HICE€ OF maintain a systematic and continuous presence in this

duct of a nonlawyer that would be a violation of the Rules of Professional Condjutisdiction for the practice of law; or
ifengaged in by a lawyer. (2) hold out to the public or otherwise represent that the lawyer

SCR 20:5.4 Professional independence of a lawyer. (a) is admitted to the practice of law in this jurisdiction.

A lawyer or law firm shall not share legal fees with a nonlawyer, (€) Except as authorized by this rule, a lawyer who is not
except that: admitted to practice in this jurisdiction but wisoadmitted to

ractice in another jurisdiction of the United States and not dis-

(1) an agreement by a lawyer with the lawyer’s firm, partn L S DN S
: . rred osuspended from practice in any jurisdiction for disciplin-
or associate may provide for the payment of money, over a reas reasons or for medical incapacity, may not provide legal ser-

able period of time after the lawyer's death, to the lawyer’s est '%/es in this jurisdiction except when providing services on an

or to one or more specified persons; occasional basis in this jurisdiction that:

(2) a lawyer who purchases the practice of a deceased, d'sablefjl) are undertaken in association with a lawyer who is admitted

or disappeared lawyer may, pursuant to the provisions of S T ’ - .
20:1.17, pay to the estate or other representatives of that Iaw(gﬁ t{gﬁt'gre in this jurisdiction and who actively participates in the

the agreed upon purchase price; and . . .
3al law fi includ | | . (2) are in, or reasonably related to, a pending or potential pro-
(3) alawyer or law firm may include nonlawyer employees ige e gincpefore a tribunal in this or another jurisdiction, if the law-

a compensation or retirement plan, even though the planis baggd 5 herson the lawyer is assisting, is authorized by law or
in whole or in part on a profit-sharing arrangement; and order to appear in such proceeding or reasonably expects to be so

(4) a lawyer may share court-awarded legal fees with a nfiithorized: or
profit organization that employed, retained or recommended (3) gre in, or reasonably related to, a pending or potential arbi-
employment of the lawyer in the matter. tration, mediation, or other alternative dispute resolution proceed-

(b) A lawyer shall not form a partnership with a nonlawyer ifng in this or another jurisdiction, if the services arise out of, or are
any of the activities of the partnership consist of the practice r@gsonably related to, the lawyer’s practice in a jurisdiction in
law. which the lawyer is admitted to practice and are not services for

(c) A lawyer shall not permit a person who recommendwhich the forum requires pro hac vice admission; or
employs, or pays the lawyer to render legal services for another(4) are not within subsections (c) (2) or (c) (3) and arise out of,
to direct or regulate the lawyer’s professional judgment in rendei-are reasonably related to, the lawyer’s practice in a jurisdiction
ing such legal services. in which the lawyer is admitted to practice.

(d) A lawyer shall not practice with or in the form of a profes- (d) A lawyer admitted to practice in another United States
sional corporation or association authorized to practice law fojurisdiction or in a foreign jurisdiction, who is not disbarred or
profit, if: suspended from practice in any jurisdiction for disciplinary rea-

(1) a nonlawyer owns any interest therein, except that a fidePns or medical incapacity, may provide legal services in this
ciary representative of the estate of a lawyer may hold the std¢isdiction that:
or interest of the lawyer for a reasonable time during administra-(1) are provided to the lawyer’s employer or its organizational
tion; affiliatesafter compliance with SCR 10.03 (4) (f), and are not ser-

(2) a nonlawyer is a corporate director or officer thereof afices for which the forum requires pro hac vice admission; or
occupieghe position of similar responsibility in any form of asso- (2) are services that the lawyer is authorized to provide by fed-
ciation other than a corporation; or eral law or other law of this jurisdiction.
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(e) A lawyer admitted to practice in another jurisdiction of theeasonably expects to be authorized to appear, including taking depositions in this
United States or a foreign jurisdiction who provides legal servickgsdicton- .
in this jurisdiction pursuant to sub. (c) and (d) above shall cons 1] When a lawyer has been or reasonably expects to be admitted to appear before
J ' p . - - @dburt or administrative agency, paragraph (c) (2) also permits conduct by lawyers
to the appointment of the Clerk of the Wisconsin Supreme Coufto are associated with that lawyer in the matter, but who do not expect to appear
as agent upon whom service of process may be made forbgligre the court or administrative agency. For example, subordinate lawyers may

: [ 'SS _ Ny ’ le, suordin /
actions against the lawyer or the lawyer’s firm that may arise fﬁ:f;@ifﬂcsp;ﬁ\s':g;’g ?g’f{#g'ﬁ%satﬁ)”nq attend meetings with witnesses in support

of the lawyer’s participation in legal matters in this jurisdiction. [12] Paragraph (c) (3) permits a lawyer admitted to practice law in another jurisdic-
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv; Sup. Ct. Order Ntion to perform services on a temporary basis in this jurisdiction if those services are

06-06, 2008 WI 109, filed 7-30-08, eff-1-09. in or reasonably related to a pending or potential arbitration, mediation, or other alter-
CaseNote: The Unauthorized Practice of Law: Court Tells Profession, Show U¥tive dispute resolution proceeding in this or another jurisdiction, if the services
the Harm. Zilavy & Chevrez. Wis. Law. Oct. 2005. ariseout of or are reasonably related to the lawyer’s practice in a jurisdiction in which
NOTE: The above annotations cite to SCR 20 as it existed prior to the adop- the lawyer is admitted to practice. The lawyer, however, must obtain admission pro
tion of Sup. Ct. Order No. 04-07. hac vice in the case of a court-annexed arbitration or mediation or otherwise if court
Wisconsin Comment:See also SCR 10.03 (4) (requirements for admission plr('J”eS or law so require. . h . Lo .
hac vice and registration of in-house counsel). [13] Paragraph (c) (4) permits a lawyer admitted in another jurisdiction to provide

This Wisconsin Supreme Court Rule differs from the Model Rule in that an att&Erain legal services on a temporary basis in this jurisdiction that arise out of or are
ney is not precluded from seeking admission pro hac vice if the attorney is adminigggaSonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
tively suspended from practice in a jurisdiction other than the attorney’s primatgmitted but are not within paragraphs (c) (2) or (c) (3). These services include both
jurisdiction ofpractice. An attorney must not be suspended or disbarred in his or I services and services that nonlawyers may perform but that are considered the
primary jurisdiction of practice. Due to substantive and numbering differespzes, Practice of law when performed by lawyers. ) )
cial care should be taken in consulting the ABA Comment. [Re Order No. 06—-06[14] Paragraphs (c) (3) and (c) (4) require that the services arise out of or be reason-
effective January 1, 2009.] ably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted.

ABA Comment: [1] A lawyer may practice law only in a jurisdiction in which the A variety of factors evidence such a relationship. The lawyer’s client may have been
lawyer is authorized to practice. A lawyer may be admitted to practice law in a juri@eviously represented by the lawyer, or may be resident in or have substantial con-
diction on aregular basis or may be authorized by court rule or order or by law to praaets with the jurisdiction in which the lawyer is admitted. The matter, although
tice for a limited purpose or on a restricted basis. Paragraph (a) applies to unauthlving other jurisdictions, may have a significant connection with that jurisdic-
rizedpractice of law by a lawyer, whether through the lawyer’s direct action or by tkien. In other cases, significant aspects of the lawyer’s work might be conducted in
lawyer assisting another person. thatjurisdiction or a significant aspect of the matter may involve the law of that juris-

[2] The definition of the practice of law is established by law and varies from ofléction. The necessary relationship might arise when the client’s activities or the legal
jurisdiction to anotherWhatever the definition, limiting the practice of law to mem-issuesnvolve multiple jurisdictions, such as when the officers of a multinational cor-
bers of the bar protects the public against rendition of legal services by unqualifigdationsurvey potential business sites and seek the services of their lawyer in assess-
personsThis Rule does not prohibit a lawyer from employing the services of parapiiag the relative merits of each. In addition, the services may draw on the lawyer’s
fessionalsand delegating functions to them, so long as the lawyer supervises the dedeognized expertise developed through the regular practice of law on behalf of cli-
gated work and retains responsibility for their work. See Rule 5.3. ents in matters involving a particular body of federal, nationally—uniform, foreign,

[3] A lawyer may provide professional advice and instruction to nonlawyers whogginternational law. Lawyers desiring to provide pro bono legal services on a tempo-
employment requires knowledge of the law; for example, claims adjusters, empltgry basis in a jurisdiction that has been affected by a major disaster, but in which they
ees of financial or commercial institutions, social workers, accountants and persaresnot otherwise authorized to practice law, as well as lawyersHecafected juris-
employed in government agencies. Lawyers also may assist independent nontiietion who seek to practice law temporarily in another jurisdiction, but in which they
yers, such as paraprofessionallp are authorized by the law of a jurisdiction to pro-are not otherwise authorized to practice law, should consulMbed]l Court Rule
vide particular law-related services. In addition, a lawyer may counsel nonlawyersProvision of Legal Services Following Determination of Major Disgster
who wish to proceed pro se. [15] Paragraph (d) identifies two circumstancesfiich a lawyer who is admitted

[4] Other than as authorized by law or this Rule, a lawyer who is not admittedtéopractice in another United States jurisdiction, and is not disharred or suspended
practice generally in this jurisdiction violates paragraph (b) if the lawyer establistiesm practice in any jurisdiction, may establish an office or other systematic and con-
an office or other systematic and continuous presence in this jurisdiction for the ptafous presence in this jurisdiction for the practice of law as well as provide legal
tice of law. Presence may be systematic and continuous even if the lawyer isge@¥ices on a temporary basis. Except as provided in paragraphs (d) (1) and (d) (2),
physically present here. Such a lawyer must not hold out to the public or othervdsawyer who is admitted to practice law in another jurisdiction and who establishes
representhat the lawyer is admitted to practice law in this jurisdiction. See also Rulgg office or other systematic or continuous presence in this jurisdiction must become
71(@and75(). ] o “admitted to practice law generally in this jurisdiction.

[5] There are occasions in which a lawyer admitted to practice in another Uniteds 6] paragraph (d) (1) applies to a lawyer who is employed by a client to provide
States jurisdiction, and not disbarred or suspended from practice in any jurisdictigiia|services to the client or its organizational affiliates, i.e., entities that control, are
may provide legal services on a temporary basis in this jurisdiction under circUdrolled by, or are under common control with the employer. This paragraph does
stanceshat do not create an unreasonable risk to the interests of their clients, the -authorize the provision of personal legal services to the employer’s officers or
lic or the courts. Paragraph (c) identifies four such circumstances. The fact that cQfin|oyees. The paragraph applies to in—house corporate lawyers, government law-
?h”d 1S “0{.50 |dfem|f|ed dor:es got Ilmply dth(?t tr21e fr?nngclt |?jor 1S n?t al#]ho_r 'ZEd'l s and others who are employed to render legal services to the empheytaw-

e exception of paragraphs (d) (1) and (d) (2), this Rule does not authorize a law) s ability to represent the employer outside the jurisdiction in which the lawyer is

to establish an office or other systematic and continuous presence in this jurisdicgl hsed generally serves the interests of the employer and does not create an unrea-

wmgot_:_thbemg adm'.tte? t? p{etlctldcet genlerallyhhctar:e. | , ) . ognable risk to the client and others because the employer is well situated to assess
[6] There is no single test to determine whether a lawyer’s services are prov@z lawyer's qualifications and the quality of the lawyer's work.

on a “temporary basis” in this jurisdiction, and may therefore be permissible un 171 1f loved | tablish i th " " .
paragraph (c). Services may be “temporary” even though the lawyer provides set-/) If an employed lawyer establishes an office or other systematic presence in
vices in this jurisdiction on a recurring basis, or for an extended period of time, i urisdiction for the purpose of rendering legal services to the employer, the lawyer

when the lawyer is representing a client in a single lengthy negotiation or litigatidRY P& su?]e%t to r%glstratc;on or other requwlemelntsd, including assessments for client
[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in B fection funds and man atory_contlnumg egal education. ) ) :
United States jurisdiction, which includes the District of Columbia and any state, ter}18] Paragraph (d) (2) recognizes that a lawyer may provide legal services in a
ritory or commonwealth of the United States. The word “admitted” in paragraph gjisdiction in which the lawyer is not licensed when authorized to do so by federal
contemplates that the lawyer is authorized to practice in the jurisdiction in which eother law, which includes statute, court rule, executive regulation or judicial prece-
lawyer is admitted and excludes a lawyer who while technically admitted is rgnt.
authorized to practice, because, for example, the lawyer is on inactive status. ~ [19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or
[8] Paragraph (c) (1) recognizes that the interests of clients and the public are {fipOr otherwise is subject to the disciplinary authority of this jurisdiction. See Rule
tected if a lawyer admitted only in another jurisdiction associates with a lawy@® (a).
licensed tgoractice in this jurisdiction. For this paragraph to apply, however, the law- [20] In some circumstances, a lawyer who practices law in this jurisdiction pur-
yer admitted to practice in this jurisdiction must actively participate in and shaseant to paragraphs (c) or (d) may have to inform the client that the lawyer is not
responsibility for the representation of the client. licensed to practice law in this jurisdiction. For example, that may be required when
[9] Lawyers not admitted to practice generally in a jurisdiction may be authoriz#te representation occurs primarily in this jurisdiction and requires knowledge of the
by law or order of a tribunal or an administrative agency to appear before the tribdaal of this jurisdiction. See Rule 1.4 (b).
or agency. This authority may be granted pursuant to formal rules governing admig21] Paragraphs (c) and (d) do not authorize communications advertising legal ser-
sion pro hac vice or pursuant to informal practice of the tribunal or agency. Und@ges toprospective clients in this jurisdiction by lawyers who are admitted to practice
paragrapf{c) (2), a lawyer does not violate this Rule when the lawyer appears befgieother jurisdictions. Whether and how lawyers may communicate the availability
a tribunal or agency pursuant to such authority. To the extent that a court rule or offi¢fieir services to prospective clients in this jurisdiction is governed by Rules 7.1 to
law of this jurisdiction requires a lawyer who is not admitted to practice in this jurig:5. [Re Order No. 06-06, effective January 1, 2009]
diction toobtain admission pro hac vice before appearing before a tribunal or admin-
istrative agency, this Rule requires the lawyer to obtain that authority. L. . .
[10] Paragraph (c) (2) also provides that a lawyer rendering services in this juCR 20:5.6 Restrictions on right to practice. A lawyer
diction on a temporary basis does not violate this Rule when the lawyer engageshiall not participate in oﬁering or making;
conduct inanticipation of a proceeding or hearing in a jurisdiction in which the lawyer . .
is authorized to practice law or in which the lawyer reasonably expects to be admitted(@) @ partnership, shareholders, operating, employment, or
pro hac vice. Examples of such conduct include meetings with the client, interviegther similar type of agreement that restricts the right of a lawyer

of potential witnesses, and the review of documents. Similarly, a lawyer admit : ; : . ; _
only in another jurisdiction may engage in conduct temporarily in this jurisdictionw practice after termination of the relatlonShlp' except an agree

connection with pending litigation in another jurisdiction in which the lawyer is dinent concerning benefits upon retirement; or
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(b) an agreement in which a restriction on the lawyer’s right 1,000,000 aggregate combined indemnity and defense cost cov-

practice is part of the settlement of a client controversy. erage amount per policy period.

History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. _ (B) For a firm composed of 51 or more lawyers, $10,000,000
W_CafeNo}\(/le: Sazy(lj%%Goodbye: Compensating Departing Law Firm Partners. Lalnsf combined indemnity and defense cost coverage per claim. with

is. Law. May . - X . !

NOTE: The above annotations cite to SCR 20 as it existed prior to the adop- $10,000,000 aggregate g:omblr]ed indemnity and defense cost
tion of Sup. Ct. Order No. 04-07. coverage amount per policy period.

ABA Comment: [1] An agreement restricting the right of lawyers to practice after I f :
leaving a firm not only limits their professional autonomy but also limits the freedo| (C) NOthm,g in this rUIe, Or, the laws unde,r which a'lavv,yer 0!‘ law
of clients to choose a lawyer. Paragraph (a) prohibits such agreements excepfifén is organized shall diminish a lawyer’s or law firm’'s obliga-

restrictions incident to provisions concerning retirement benefits for service with figns or responsibilities under any provisions of this chapter.
firm.

~ [2] Paragraph (b) prohibits a lawyer from agreeing not to represent other perso_ns(d) A law firm that is organized as a Iimite_d !iabi”t_yganiza'
in connection with settling a claim on behalf of a client. tion under the laws of any other state or jurisdiction or of the

[3] This Rule does not apply to prohibit restrictions that may be included in thenijted States soIer for the purpose of rendering professional
terms of the sale of a law practice pursuant to Rule 1.17. legal services that is authorized to do business in Wisconsin and
20:5.7 Limited liability legal practice.  (a) (1) A lawyer may that has a least one lawyer licensed to practice law in Wisconsin
be a member of a law firm that is organized as a limited Iiabili%@y register under this rule by complying with the provisions of
organization solely to render professional legal services under . ) . . o
laws of this state, including chs. 178 and 183 and subch. XIX of (€) A lawyer or law firm that is organized as a limited liability
ch. 180. The lawyer may practice in or as a limited liability org&rganization shall do all of the following:
nization if the lawyer is otherwise licensed to practice law in this (1) Include a written designation of the limited liability struc-
state and the organization is registered under sub. (b). ture as part of its name.

(2) Nothing in this rule or the laws under which the lawyer or (2) Provide to clients and potential clients in writing a plain—
law firm is organized shall relieve a lawyer from personal liabilitiEnglish summary of the features of the limited liability law under
for any acts, errors or omissions of the lawyer arising out of tidich it is organized and the applicable provisions of this chapter.

performance of professional services. History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

(b) A lawyer or law firm that is organized as a limited IiabiIity|iagifev\wgffgbv.c,@igfg;}r?d S.C.s: The Rules for Lawyers Have Changed. Wil-

organization shall file an annual registration with the state bar ONOTE: The above annotations cite to SCR 20 as it existed prior to the adop-
Wisconsin in a form and with a filing fee that shall be determingidn of Sup. Ct. Order No. 04-07. = )
by the state bar. The annual registration shall be signed by a Iyl o0 e o eSS e e O ated somvicea, i
yer who is licensed to practice law in this state and who holds @fipart of these rules.
ownership interest in the organization seeking to register under
thisrule. The annual registration shall include all of the following:
(1) The name and address of the organization. SUBCHAPTER VI
(2) The names, residence addresses, states or jurisdictions PUBLIC SERVICE
where licensed to practice law, and attorney registration numbers
of the lawyers in the organization and their ownership interest$TR 20:6.1 Voluntary pro bono publico service. Every
the organization. lawyer has a professional responsibility to provide legal services
(3) A representation that at the time of the filing each lawyéo those unable to pay. A lawyer should aspire to render at least 50
in the organization is in good standing in this state or, if licensbdurs of pro bono publico legal services per year. In fulfilling this
to practice law elsewhere, in the states or jurisdictions in which tesponsibility the lawyer should:
or she is licensed. (a) provide a substantial majority of the 50 hours of legal ser-
(4) A certificate of insurance issued by an insurance carrier ceiees without fee or expectation of fee to:
tifying that ithas issued to theganization a professional liability (1) persons of limited means or

policy to the organization as provided in sub. (bm). _ (2) charitable, religious, civic, community, governmental and
~ (5) Such other information as may be required from time tlucational organizations in matters that are designed primarily
time by the state bar of Wisconsin. to address the needs of persons of limited means; and

~(bm) The professional liability policy under sub. (b)(4) shall (b) provide any additional services through:
identify the name of the professional liability carrier, the policy (1) delivery of legal services at no fee or substantially reduced
number, the expiration date and the limits and deductible. Suygh to individuals, groups or organizations seeking to secure or
professional liability insurance shall provide not less than the fgJrotect civil rights, civil liberties or public rights, or charitable,
lowing limits of liability: religious, civic, community, governmental and educational orga-
(1) For a firm composed of 1 to 3 lawyers, $100,000 of comizations in matters in furtherance of their organizational pur-
bined indemnity and defense cost coverage per claim, wittpases, where the payment of standard legal fees would signifi-
$300,000 aggregate combined indemnity and defense cost cogantly depletehe oganization’s economic resources or would be
age amount per policy period. otherwise inappropriate;
(2) For a firm composed of 4 to 6 lawyers, $250,000 of com- (2) delivery of legal services at a substantially reduced fee to
bined indemnity and defense cost coverage per claim, wibrsons of limited means; or
$750,000 aggregate combined indemnity and defense cost cover3) participation in activities for improving the law, the legal
age amount per policy period. system othe legal profession. In addition, a lawyer should volun-
(3) For a firm composed of 7 to 14 lawyers, $500,000 of cortarily contribute financial support to organizations that provide
bined indemnity and defense cost coverage per claim, widgal services to persons of limited means.
$1,000,000 aggregate combined indemnity and defense cost cotfistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

erage amount per policy period. ABA Comment: [1] Every lawyer, regardless of professional prominence or pro-
R fessional work load, has a responsibility to provide legal services to those unable to
(4) For a firm composed of 15 to 30 lawyers, $1,000,000 pdy, and personal involvement in the problems of the disadvantaged can be one of the
combined indemnity and defense cost coverage per claim, witpst rewarding experiences in the life of a lawyer. The American Bar Association

. : : s all lawyers to provide a minimum of 50 hours of pro bono services annually.
$2,000,000 aggregate combined indemnity and defense cost tes, however, may decide to choose a higher or lower number of hours of annual

erage amount per policy period. service (which may be expressed as a percentage of a lawyer’s professional time)

+ pending upon local needs and local conditions. It is recognized that in some years
(5) For a firm Composed of 31 to 50 Iawyers, $4,000,000 Q awyer may render greater or fewer hours than the annual standard specified, but

combined indemnity and defense cost coverage per claim, Withingthe course of his or her legal career, each lawyer should render on average per
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year, the number of hours set forth in this Rule. Services can be performed in givé bono publico service. See Rule 6.1. An individual lawyer fuffills this responsibil-
matters or in criminal or quasi—criminal matters for which there is no governmatyt by accepting a fair share of unpopular matters or indigent or unpopular clients. A
obligation to provide funds for legal representation, such as post—conviction defatltyer may also be subject to appointment by a court to serve unpopular clients or
penalty appeal cases. persons unable to afford legal services.

[2] Paragraphs (a) (1) and (2) recognize the critical need for legal services thaAppointed Counsel.[2] For good cause a lawyer may seek to decline an appoint-
existsamong persons of limited means by providing that a substantial majority of timent to represent a person who cannot afford to retain counsel or whose cause is
legal services rendered annually to the disadvantaged be furnished without fearpopular. Good cause exists if the lawyer could not handle the matter competently,
expectation of fee. Legal services under these paragraphs consist of a full rangsefRule 1.1, or if undertaking the representation would result in an improper conflict
activities,including individual and class representation, the provision of legal adviasf, interest, for example, when the client or the cause is so repugnant to the lawyer as
legislative lobbying, administrative rule making and the provision of free training @ be likely to impair the client-lawyer relationship or the lawyer’s ability to represent
mentoring to those who represent persons of limited means. The variety of thgreclient. A lawyer may also seek to decline an appointment if acceptance would be
activities should facilitate participation by government lawyers, even when restrigareasonably burdensome, for example, when it would impose a financial sacrifice
tions exist on their engaging in the outside practice of law. so great as to be unjust.

[3] Persons eligible for legal services under paragraphs (a) (1) and (2) are thogg] An appointed lawyer has the same obligations to the client as retained counsel,
who qualify for participation in programs funded by the Legal Services Corporatigitiudingthe obligations of loyalty and confidentiality, and is subject to the ame
and those whose incomes and financial resources are slightly above the guide{tg@sns on the client-lawyer relationship, such as the obligation to refrain from assist-
utilized bysuch programs but nevertheless, cannot afford counsel. Legal serwcesiﬁgr\he client in violation of the Rules.
be rendered to individuals or to organizations such as homeless shelters, battered
women’scenters and food pantries that serve those of limited means. The term “gov- L. . .
ernmental organizations” includes, but is not limited to, public protection prografCR 20:6.3 Membership in legal services organization.
an[fi ]Sggtc'gni gfsgfo{géﬂme;ttz'eogrl;ll%'gdseig 5:%:2%?2 bectation of fee, the _nA lawyer may serve as a director, officer or member of a legal ser-

u i u vided withou X i , i i At - ; ;
of the lawyer to render free legal services is essential for the work performed toﬂ’#es_ organlzatl_on, apa_rt from the law f'rm 'n_Wh'Ch the lawyer
within the meaning of paragraphs (a) (1) and (2). Accordingly, services rendered qaractices, notwithstanding that the organization serves persons

not be considered pro bono if an anticipated fee is uncolldniethe award of statu- aﬂ{g\,ing interests a@vse to a client of the lawyer. The lawyer shall

tory attorneys’ fees in a case originally accepted as pro bono would not disqu . . ; . . .
such services from inclusion under this section. Lawyers who do receive $eesin 110t knowingly participate in a decision or action of the organiza-

cases are encouraged to contribute an appropriate portion of such fees to orgatioa:
tions or projects that benefit persons of limited means. . : . . . . . .
[5] While it is possible for a lawyer to fulfill the annual responsibility to perform (a)if paftlclpatlng in the dec!smn would be incompatible with
pro bono services exclusively through activities described in paragraphs (a) (1) Hhe@ lawyer’s obligations to a client under SCR 20:1.7; or
(2), to the extent that any hours of service remained unfulfilled, the remaining com- i :
mitment can be met in a variety of ways as set forth in paragraph (b). Constitutional,(b) where th(? decision _COUld have a ma_ter'al adverse _eﬁeCt on
statutory or regulatory restrictions may prohibit or impede government and putiike representation of a client of the organization whose interests
sector lawyers and g fiam performing he o bono services eutined n b adverse to a client of the lawyer.
public sector lawyers and judges méy fulfill their pro bono responsit;ility by perform- istory: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv. » .
ing services outlined in paragraph (b). ABA Comment: [1] Lawyers should be encouraged to support and participate in
[6] Paragraph (b) (1) includes the provision of certain types of legal services'§g@l service organizations. A lawyer who is an officer or a member of such an orga-
thosewhose incomes and financial resources place them above limited means. It 8148tion does not thereby have a client-lawyer relationship with persons served by
permits the pro bono lawyer to accept a substantially reduced fee for services. EX&if.0rganization. However, there is potential conflict between the interests of such
ples of the types of issues that may be addressed under this paragraph includeﬁﬂf??_nfand the interests of the lawyer’s clients. If the possibility of such conflict dis-
Amendmentlaims, Title VII claims and environmental protection claims. Addition-ualiiied a lawyer from serving on the board of a legal services organizatipmothe
ally, a wide range of ganizations may be represented, including social service, mefgssion’s involvement in such organizations would be severely curtailed.
ical research, cultural and religious groups. [2] It may be necessary in appropriate cases to reassure a client gatfieation
[7] Paragraplfb) (2) covers instances in which lawyers agree to and receive a mélat the representation will not be affected by conflicting loyalties of a member of the
est fee for furnishing legal services to persons of limited means. Participation in jUefard. Established, written policies in this respect can enhance the credibility of such
care programs and acceptance of court appointments in which the fee is substanfiagfijirances.
below a lawyer’s usual rate are encouraged under this section.

~ [8] Paragraph (b) (3) recognizes the value of lawyers engaging in activitiesﬁ?@R 20:6.4 Law reform activities affecting client inter-
improve the law, the legal system or the legal profession. Serving on bar associafion

committees, serving on boards of pro bono or legal services programs, taking pa@HS- A lawyer may serve as a director, officer or member of an
Law Day activities, acting as a continuing legal education instructor, a mediator@irganization involved in reform of the law or its administration

an arbitrator and engaging in legislative lobbying to improve the law, the legal sys! ; ; ; ;
or the profession are a few examples of the many activities that fall within this pa Jtwithstandinghat the reform may affect the interests of a client

graph. of the lawyer. When the lawyer knows that the interests of a client
[9] Because the provision of pro bono services is a professional responsibilityrimy be materially benefited by a decision in which the lawyer par-

is the individual ethical commitment of each lawyer. Nevertheless, there may ibe; ; f ;
timeswhen it is not feasible for a lawyer to engage in pro bono services. At such ti pates, the IaWyer shall disclose that fact but need not Idemlfy

a lawyer may discharge the pro bono responsibility by providing financial supporttde client.
organizations providing free legal services to persons of limited means. Such finarHistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
cial support should be reasonably equivalent to the value of the hours of service thalg A comment: [1] Lawyers involved in organizations seeking law reform gen-
would have otherwise been provided. In addition, at times it may be more feasible @y 4o not have a client-lawyer relationship with the organization. Otherwise, it
satisfy the pro bono responsibility collectively, as by a firm’s aggregate pro bofQqt follow that a lawyer could not be involved in a bar association law reform pro-
activities. o ramthat might indirectly affect a client. See also Rule 1.2 (b). For example, a lawyer
[10] Becausghe efforts of individual lawyers are not enough to meet the need fg ecializing in antitrust litigation might be regarded as disqualified from participat-
free legal services that exists among persons of limited means, the government drafting revisions of rules governing that subject. In determining the nature and
the profession have instituted additional programs to provide those services. Ev@lyje of participation in such activities, a lawyer should be mindful of obligations to
lawyer should financially support such programs, in addition to either providingents under other Rules, particularly Rule 1.7. A lawyer is professionally obligated
direct pro bono services or making financial contributions when pro bono ServicgdSrotect the integrity of the program by making an appropriate disclosure within the

not feasible. ) organization when the lawyer knows a private client might be materially benefited.
[11] Law firms should act reasonably to enable and encourage all lawyers in th

firm to provide the pro bono legal services called for by this Rule. X -
[12] Theresponsibility set forth in this Rule is not intended to be enforced through:6.5 Nonprofit and court-annexed limited legal ser-
disciplinary process. vices programs. (a) A lawyer who, under the auspices qfra-
. . gram sponsored by a nonprofit organization, a bar association, an

SCR 20:6.2 Accepting appointments. A lawyer shall not accredited law school, or a court, provides short-term limited
seek to avoid appointment by a tribunal to represent a pergg§al services to a client without expectation by either the lawyer
except for good cause, such as: or the client that the lawyer will provide continuing representation

(a) representing the client is likely to result in violation of thén the matter:
Rules of Professional Conduct or other law; (1) is subject to SCR 20:1.7 and SCR 20:1.9 (a) only if the law-

(b) representing the client is likely to result in an unreasonalsler knows that the representation of the client involves a conflict
financial burden on the lawyer; or of interest; and

(c) the client or the cause is so repugnant to the lawyer as to bg2) is subject to SCR 20:1.10 only if the lawyer knows that
likely to impair the client-lawyer relationship or the lawyer's abilanothedawyer associated with the lawyer in a law firm is disquali-
ity to represent the client. fied by SCR 20:1.7 or SCR 20:1.9 (a) with respect to the matter.

History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. . . i .. .
ABA Comment: [1] A lawyer ordinarily is not obliged to accept a client whose (b) Except as prowded In par. (a) (2)' SCR20:1.101is mapph-

character or cause the lawyer regards as repugnant. The lawyer’s freedom to sé@BI€ t0 a representation governed by this rule.
clients is, however, qualified. All lawyers have a responsibility to assist in providing History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
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Wisconsin Committee Comment: Unlike the Model Rule, paragraph (a) [4] See also Rule 8.4 (e) for the prohibition against stating or implying an ability
expressly provides coverage for programs sponsored by bar associations and aderedfluence improperly a government agency or official or to achieve results by
ited law schools. means that violate the Rules of Professional Conduct or other law.

ABA Comment: [1] Legal services organizations, courts and various nonprofit

organizations have established programs through which lawyers provide short—\t@ER 20:7.2 Advertising. (a) Subject to the requirements of

limited legal services — such as advice or the completion of legal forms — that ) . . h
assisipersons to address their legal problems without further representation by a l@f=R 20:7.1 and SCR 20:7.3, a lawyer may advertise services

yer. In these programs, such as legal-advice hotlines, advice-only clinics or prelsrough written, recorded or electronic communication, including
counseling programs, a client-lawyer relationship is established, but there 'Sﬁﬂgblic media
expectation that the lawyer’s representation of the client will continue beyond :
limited consultation. Such programs are normally operated under circumstances in(b) A |awyer shall not give anything of value to a person for

which it is not feasible for a lawyer to systematically screen for conflicts of inter ; ) f .
as is generally required before undertaking a representation. See, e.g., Rules l%ﬁfgmmendmg the IaWyer S services, except that a IaWyer may.

and 1.10. (1) pay the reasonable cost of advertisements or communica-
[2] A lawyer who provides short-term limited legal services pursughtd®ule  tions permitted by this rule;
must secure the client’s informed consent to the limited scope of the representation. ! i
See Rule 1.2 (c). If a short-term limited representation would not be reasonable undef2) pay the usual charges of a legal service plan or a not-for—
the circumstances, the lawyer may offer advice to the client but must also advisegﬁgﬁt or qua”ﬁed |awyer referral service. A qua“fied |awyer
|

client of the need for further assistance of counsel. Except as provided in this R s .
the Rules of Professional Conduct, including Rules 1.6 and 1.9 (c), are applicab %erralserwce is a lawyer referral service that has been approved

the limited representation. by an appropriate regulatory authority;

[3] Because a lawyer who is representing a client in the circumstances addresse ima ; . .
by this Rule ordinarily is not able to check systematically for conflicts of interest, %3) pay for a law practice in accordance with SCR 20'1'17_’ and
paragrapl(a) requires compliance with Rules 1.7 or 1.9 (a) only if the lawyer knows (4) refer clients to another lawyer or nonlawyer professional

thatthe representation presents a conflict of interest for the lawyer, and with Rule ]?Wrsuant to an agreement not otherwise prohibited under these
b
ul

only if the lawyer knows that another lawyer in the lawyer’s firm is disqualified . .
Rulyes 1.7 orm?./g (a) in the matter. d w a es that provides for the other person to refer clients or custom-

i [4] Bfe_causehe_lirr]nitehd nature of Lhe sehrvic%? Zigbnifiﬁanltly reduc?s the risk of ct??ét)’s to the lawyer, if

icts of interest with other matters being handled by the lawyer’s firm, paragrap . ; . .o
provides that Rule 1.10 is inapplicable to a representation governed by this Rule (') the reC|procaI referral arrangement Is not exclusive;
except as provided by paragraph (a) (2). Paragraph (a) (2) requires the participating (i) the client gives informed consent;

lawyer to comply with Rule 1.10 whehe lawyer knows that the lawyer's firm is c’hs- i) th K . f ith the | s ind d
qualified byRules 1.7 or 1.9 (a). By virtue of paragraph (b), however, a lawyer's par-  (iii) there is no interference with the lawyer’s independence
ticipation in a short-term limited legal services program will not preclude the layyf professional judgment or with the client-lawyer relationship;
yer’s firm from undertaking or continuing the representation of a client with intere:

adverse to a client being represented under the program’s auspices. Nor will the% ¥

sonal disqualification of a lawyer participating in the program be imputed to other (iv) information relating to representation of a client is pro-

lawyers participating in the program. ; .
[5] If, after commencing a short-term limited representation in accordance W&ﬁCted as required by SCR 20:1.6.

this Rule, a lawyer undertakes to represent the client in the matter on an ongoing basiic) Any communication made pursuant to this rule shall
Rules 1.7, 1.9 (a) and 1.10 become applicable. include the name and office address of at least one lawyer or law

firm responsible for its content.
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

SUBCHAPTER VI Wisconsin Committee CommentParagraph (b) (4) differs from the Model Rule
by requiring additional safeguards consistent with those found in SCR 20:1.8 (f).
INFORMATION ABOUT LEGAL SERVICES Lawyers should consider the “fee—splitting” provisions contained in SCR 20:5.4

when considering their obligations under this provision.
ABA Comment: [1] To assist the public in obtaining legal services, lawyers
SCR 20:7.1 Communications concerning a  lawyer’s ser- shouldhbe allowe%to make known their service?1 not only thrgugh reputatign but also
; ; ; i ~through organized information campaigns in the form of advertising. Advertising
V.Ices' A lawyer shall not make a fa!se or r_nlsleadlng Comm.um(.: volves an active quest for clients, contrary to the tradition that a lawyer should not
tion about the lawyer or the lawyer’s services. A communicati@Bek clientele. However, the public's need to know about legal services can be ful-
is false or misleading if it: filled in part through advertising. This need is particularly acute in the case of persons
. . . . of moderate means who have not made extensive use of legal services. The interest
(a) contains a material misrepresentation of fact or law, @fexpanding public information about legal services ought to prevail over consider-
omits afact necessary to make the statement consideredtasea ations of tradition. Nevertheless, advertising by lawyers entails the risk of practices
not materially misleading' that are misleading or overreaching.
. ! . . [2] This Rule permits public dissemination of information concerning a lawyer’s
(b) is likely to create an unjustified expectation about resuléame or firm name, address and telephone number; the kinds of services the lawyer

the |awyer can achieve. or states or implies that the |aWyer qﬂlhundertake; the basis on which the lawyer’s fees are determined, including prices
! . pecific services and payment and credit arrangements; a lawyer’s foreign lan-

. - or
achieve results by means that violate the Rules of PrOfeSSIO{,[ﬁEe ability; names of references and, with their consent, names of clients regularly
Conduct or other Iaw; or represented; and other information that might invite the attention of those seeking

the | ) : ith other | B IFgaI assistance.
X (C) compares ine aW)_/erS Services with other aWy_erS Ser- 3] Questions of effectiveness and taste in advertising are matters of speculation
vices, unless the comparison can be factually substantiated; @nd subjective judgment. Some jurisdictions have had extensive prohibitions against
; f : ; B vision advertising, against advertising going beyond specified facts about a law-
(d) contains any pald te_stlmomal about, or paid endorsem ﬁ? or against “undignified” advertising. Television is now one of the most powerful
of, the lawyer without identifying the fact that payment has be@tdia for getting information to the public, particularly persons of low and moderate

made or, ithe testimonial or endorsement is not made by an actingpme;prohibiting television advertising, therefore, would impede the flow of infor-
mation about legal services to many sectors of the public. Limiting the information

C“e_nt' without 'dentlfy'ng that fact. ) that may be advertised has a similar effect and assumes that the bar can accurately
History: Sup. Ct. Order No. 04-07, 2007 W1 4, 293 Wis. 2d xv. forecast the kind of information that the public would regard as relevant. Similarly,
Wisconsin Committee CommentParagraphs (b) through (d) of the Wisconsinelectronic media, such as the Internet, can be an important source of information

Supreme Court Rule are not contained in the Model Rule. about legal services, and lawful communication by electronic mail is permitted by

ABA Comment: [1] This Rule governs all communications about a lawyer’s setthis Rule. But see Rule 7.3 (a) for the prohibition against the solicitation of a prospec-
vices,including advertising permitted by Rule 7.2. Whatever means are used to mtike client through a real-time electronic exchange that is not initiated by the prospec-
known a lawyer’s services, statements about them must be truthful. tive client.

[2] Truthful statements that are misleading are also prohibited by this Rule. A[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by law,
truthful statement imisleading if it omits a fact necessary to make the lawyer’s consuch as notice to members of a class in class action litigation.
munication considered as a whole not materially misleading. A truthful statement is?aying Others to Recommend a Lawyer[5] Lawyers are not permitted to pay
alsomisleading if there is a substantial likelihood that it will lead a reasonable persathers for channeling professional work. Paragraph (b) (1), hovedieers a lawyer
to formulate a specific conclusion about the lawyer or the lawyer’s services for whichpay for advertising and communications permitted by this Rule, including the costs
there is no reasonable factual foundation. of print directory listings, on-line directory listings, newspaper ads, television and

[3] An advertisement that truthfully reports a lawyer’s achievements on behalffedio airtime, domain—name registrations, sponsorship fees, banner ads, and group
clients orformer clients may be misleading if presented so as to lead a reasonable @dvertising. A lawyer may compensate employees, agents and vendors who are
son to form an unjustified expectation that the same results could be obtained for gthgaged to provide marketing or client-development services, such as publicists,
clients in similar matters without reference to the specific factual and legal circupublic-relations personnel, business-development staff and website designers. See
stances of each client’s case. Similarly, an unsubstantiated comparison of the Rue5.3 for the duties of lawyers and law firms with respect to the conduct of nonla-
yer's services or fees with the services or fees of other lawyers may be misleadingygrs who prepare marketing materials for them.
presented with such specificity as would lead a reasonable person to conclude th&j A lawyer may pay the usual charges of a legal service plan or a not-for—profit
the comparison can be substantiated. The inclusion of an appropriate disclaimeraualified lawyer referral service. A legal service plan is a prepaid or group legal
qualifying language may preclude a finding that a statement is likely to create unjusrviceplan or a similar delivery system that assists prospective clients to secure legal
fied expectations or otherwise mislead a prospective client. representation. A lawyer referral service, on the other hand, is any organization that
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holds itself out to the public as a lawyer referral service. Such referral servicesjgrstruments or contracts, which require or imply that the lawyer’s
understood by laypersons to be consumer-oriented organizations that proy ; ; ;
unbiased referrals to lawyers with appropriate experience in the subject matter oﬁ%}”ces be used in relation to that docume_“t-
representation and afford other client protections, such as complaint procedures 6iStory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
malpractice insurance requirements. Consequently, this Rule only permits a IawfyéNisconsin Committee Comment: The Wisconsin Supreme Court Rule differs
to pay the usual charges of a not—for—profit or qualified lawyer referral service.f®om the Model Rule in that paragraph (b) (1) has been added, as have the last clause
qualified lawyer referral service is one that is approved by an appropriate regulatoiyparagraph (c) and all of paragraph (e). These provisions are carried forward from
authority as affording adequate protections for prospective clients. See, e.g.,ttigeprior Wisconsin Supreme Court Rule.
American Bar Association’s Model Supreme Court Rules Governing Lawyer Refer-When a lawyer uses standard form solicitations that are mailed to many prospec-
ral Services and Model Lawyer Referral and Information Service Quality Assurartbee clients, the lawyer satisfies the filing obligation in subparagraph (c) by filing one
Act (requiring that organizations that are identified as lawyer referral services (i) peopy of each version of the solicitation form with the office of lawyer regulation, and
mit the participation of all lawyers who are licensed and eligible to practice in thg maintaining in the lawyer’s files the names and addresses to which the solicitation
jurisdiction and who meet reasonable objective eligibility requirements as mayWwas mailed.
established byhe referral service for the protection of prospective clients; (ii) require Because of differences in content and numbers between the Wisconsin Supreme
each participating lawyer to carry reasonably adequate malpractice insurance; @élrt Rule andhe Model Rule, care should be used in consulting the ABA Comment.
act reasonably to assess client satisfaction and address client complaints; and (iv) ABA Comment: [1] There is a potential for abuse inherent in direct in—person,
not refer prospective clients to lawyers who own, operate or are employed by (ipe telephone or real~time electronic contact by a lawyer with a prospective client
referral service.) known toneed legal services. These forms of contact between a lawyer and a prospec-
[7]1 A lawyer who accepts assignments or referrals from a legal service plantige client subject the layperson to the private importuning of the trained advocate in
referralsfrom a lawyer referral service must act reasonably to assure that the activitiagirect interpersonal encounter. The prospective client, who may already feel over-
of the plan or service are compatible with the lawyer’s professional obligations. $#gelmed by the circumstances giving rise to the need for legal services, may find it
Rule 5.3. Legal service plans and lawyer referral services may communicate wdifficult fully to evaluate all available alternatives with reasoned judgment and appro-
prospectivelients, but such communication must be in conformity with these Rulgsriate self-interest in the face of the lawyer’s presence and insistence upon being
Thus, advertising must not be false or misleading, as would be the case if the commetained immediatelyThe situation is fraught with the possibility of undue influence,
nications of ayroup advertising program or a group legal services plan would mislemdimidation, and over-reaching.
prospective clients to think that it was a lawyer referral service sponsored by a stafe] This potential for abuse inherent in direct in—person, live telephone or real-
agency obar association. Nor could the lawyer allow in—person, telephonieals r - time electronic solicitation of prospective clients justifies its prohibition, particularly
time contacts that would violate Rule 7.3. since lawyer advertising and written and recorded communication permitted under
[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer pRule 7.2 offer alternative means of conveying necessary information to those who
fessional, in return for the undertaking of that person to refer clients or customersn@y be in need of legal services. Advertising and written and recorded communica-
the lawyer. Such reciprocal referral arrangements must not interfere with the lawy&oss which may be mailed or autodialed make it possible for a prospective client to
professional judgment as waking referrals or as to providing substantive legal sefe informed about the need for legal services, and about the qualifications of available
vices. See Rules 2.1 and 5.4 (c). Except as provided in Rule 1.5 (e), a lawyer V@gers and law firms, without subjecting the prospective client to direct in—person,
receives referrals from a lawyer or nonlawyer professional must not pay anythtetephone or real-time electronic persuasion that may overwhelm the client’s judg-
solely for the referral, but the lawyer does not violate paragraph (b) of this Rulergnt.
agreeing to refer clients to the other lawyer or nonlawyer professional, so long as thg] Theuse of general advertising and written, recorded or electronic communica-
reciprocalreferral agreement is not exclusive and the client is informed of the refertiains to transmit information from lawyer to prospective client, rather than direct in—
agreement. Conflicts of interest created by such arrangements are governed by jrson, live telephone or real-time electronic contact, will help to assure that the
1.7. Reciprocal referral agreements should not be of indefinite duration and shanfdrmationflows cleanly as well as freely. The contents of advertisements and com-
be reviewed periodically to determine whether they comply with these Rules. Thisinications permitted under Rule 7.2 can be permanently recorded so that they can-
Rule does not restrict referrals or divisions of revenueginincome among lawyers not be disputed and may be shared with others who know the lawyer. This potential
within firms comprised of multiple entities. for informal review is itself likely to help guard against statements and claims that
might constitute false and misleading communications, in violation of Rule 7.1. The
. f . - ; contents of direct in—person, live telephone or real-time electronic conversations
SCR 20:7.3 Direct QontaCt with pr_ospectlve clients. (a) . A between a lawyer andpa prospective cl?ent can be disputed and may not be subject to
lawyer shall not by in—person or live telephone or real-time eleird-partyscrutiny. Consequently, they are much more likely to approach (and occa-
tronic contact solicit professional employment from a prospecti\?t?“a”y cross) the dividing line between accurate representations and those that are

: S . , . . se and misleading.
client when a significant motive for the lawyer’s doing so is thél[4] There is far less likelihood that a lawyer would engage in abusive practices

lawyer’s pecuniary gain, unless the person contacted: against an individual who is a former client, or with whom the lawyer has close per-
(1) is a lawyer; or sonal ofamily relationship, or in situations in which the lawyer is motivated by con-
wyer, siderations other than the lawyer’s pecuniary gain. Nor is there a serious potential for
(2) has a family, close personal or prior professional relatiogbuse when the person contacted is a lawyer. Consequently, the general prohibition
ship with the lawver in Rule 7.3 (a) and the requirements of Rule 7.3 (c) are not applicable in those situa-
p Wyer. tions. Also, paragraph (a) is not intended to prohibit a lawyer from participating in
(b) A lawyer shall not solicit professional employment from a_onstitutki)onall%/_dprotelt_:tt_edIactivitivlss of pL;intc or (I:haritalble Iegalt—sgrvice or_gar:_iza—

; ; ; ; : tions or bona fide political, social, civic, fraternal, employee or trade organizations
pl’OSpECtIVQ client by written, recorded or ?learomc communlc ose purposes include providing or recommending legal services to its members or
tion or by in—person, telephone or real-time electronic contagheficiaries.
even when not otherwise prohibited by par. (a), if: [5] But even permitted forms of solicitation can be abused. Thus, any solicitation

he | K blv should k hat th h which contains information which is false or misleading within the meaning of Rule
(1)t e lawyer knows or reasonably should know that the phyglz, which involves coercion, duress or harassment within the meaning of Rule 7.3
cal, emotional or mental state of the person makes it unlikely tl(iat(|2), or wh;jch involves cgmaclt v_vitr& a prﬁsﬁecwe cli_ehnt Wr?o has madefkgoYvnYt%
i H i H awyer a desire not to be solicited by the lawyer within the meaning of Rule 7.
the person would exercise reasonable judgment in employm@()%(l) is prohibited. Moreover, if after sending a letter or other communication to a
|aWyery or client as permitted by Rule 7.2 the lawyer receives no response, any further effort to
(2) the prospective client has made known to the |aWyerc%fnmunicate with the prospective client may violate the provisions of Rule 7.3 (b).
. ) . 6] This Rule is not intended to prohibit a lawyer from contacting representatives
desire not to be solicited by the lawyer; or of organizations or groups that may be interested in establishing a group or prepaid
(3) the solicitation involves coercion, duress or harassmeniggal plan for their members, insureds, beneficiaries or other third farttae pur-
. . . pose of informing such entities of the availability of and details concerning the plan
(c) Every written, recorded or electronic communication frorar arrangement which the lawyer or lawyer's firm is willing to offer. This form of

a lawyer soliciting professional employment from a prospectiggmmunication is not directed to a prospective client. Rather, itis usually addressed
n individual acting in a fiduciary capacity seeking a supplier of legal services for

client _known to be in neeg of Ieg_al'serwces '_n ? partlcular mmt%fersmho may, if they choose, become prospective clients of the lawyer. Under these
shall include the words “Advertising Material” on the outsideircumstancesghe activity which the lawyer undertakes in communicating with such
envelope, if any, and at the beginning and ending of any printegreseriateand e ype of nformatn ransmited o the nchcual e furcen,
recorded_ or _elec_tromc Commur_“_catl_on' unless the recipient Ofﬁ] The requirement in Rule 7.3 (c) that certain communications be marked
communication is @erson specified in pars. (a) (1) or (a) (2), anthdvertising Material’ does not apply to communications sent in response to
a copy of it shall be filed with the office of lawyer regulatiorieguests of potential clients or their spokespersons or sponsors. General announce-

ithin five davs of its dissemination ments bylawyers, including changes in personnel or office location, do not constitute
wi Yy : communications soliciting professional employment from a client known to be in

(d) Notwithstanding the prohibitions in par. (a), a lawyer ma&eec]i gf legal Sﬁr(\g)ce?:/r\]l!thg tlhe mea_?mglof thlStRule-n_ e wih -~
e ; ; ; aragrap! of this Rule permits a lawyer to participate with an organization

partl(:lpat_e W.Ith a prepaid or gr(_)up legal service plan Operatedmh uses personal contact to solicit members for its group or prepaid legal service
an organization not owned or directed by the lawyer that uses fn, provided that the personal contact is not undertaken by any lawyer who would

person or telephone contact to solicit memberships or subsch’pa provider of legal services through the plan. The organization must not be owned

; r directed (whether as manager or otherwise) by any lawyer or law firm that par-
tlons_ for t_he plan _from persons who are not known to need legégates in the plan. For example, paragraph (d) would not permit a lawyer to create
services in a partlcular matter covered by the plan. an organization controlled directly or indirectly by the lawyer and use the organiza-

; ; ian. for the in—person or telephone solicitation of legal employment of the lawyer
. (e) Except as permitted under SCR 11.06, a lawyer, at_hIS or ﬁ'i%nkugh memberships in the plan or otherwise. The communication permitted by
instance, shall not draft legal documents, such as wills, trgsise ayanizations also must not be directed to a person known to need legal services
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in a particular matter, but is to be designed to inform potential plan members genei@lipic,” an express disclaimer that it is a public legal aid agency may be required to
of another means of affordable legal services. Lawyers who participate in a legal aegpid a misleading implication. It may be observed that any firm name including the
vice plan must reasonably assure that the plan sponsors are in compliance with Rusleee of aleceased partner is, strictly speaking, a trade name. The use of such names
7.1,7.2 and 7.3 (b). See Rule 8.4 (a). to designate law firms has proven a useful means of identification. Howewvenisit is
leading to use the name of a lawyer not associated with the firm or a predecessor of
. f ; : ; the firm, or the name of a nonlawyer.
SCR 20:7.4 Comml'.lmcatlon of fields of practice. (@) A [2] With regard to paragraph (d), lawyers sharing office facilities, but who are not
lawyer may communicate the fabat the lawyer does or does noty, fact associated with each other in a law firm, may not denominate themselves as,
practice in particular fields of law. for example, “Smith and Jones,” for that title suggests that they are practicing law

(b) A lawyer admitted to engage in patent practice before fggether in a firm.
United States Patent and Trademark Office may use the desigh@R 20:7.6 Political contributions to obtain govern-
tion “patent attorney” or a substantially similar designation. ment legal engagements or appointments by judges. A

(c) Alawyer engaged in admiralty practice may use the deslgwyer or law firm shall not accept a government legal engage-
nation “admiralty,” “proctor in admiralty” or a substantially simi-ment or arappointment by a judge if the lawyer or law firm makes

lar designation. a political contribution or solicits political contributions for the
(d) A lawyer shall not state or imply that a lawyer is certifie@urpose of obtaining or being considered for that type of legal
as a specialist in a particular field of law, unless: engagement or appointment.

1) the | has b tified ialist b . History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.
. ( ) € lawyer has been cerlified as a spegla ISt Dygamara- .. ABA Comment: [1] Lawyers have a right to participate fully in the political pro-
tion that has been approved by an appropriate state authorityegg, which includes making and soliciting political contributions to candidates for
that has been accredited by the American Bar Association; arilicial and other public office. Nevertheless, when lawyers make or solicit political
e . . . " cpntributions in order to obtain an engagement for legal work awarded by a govern-
(2) the name of the certifying organization is clearly identifiefient agency, or to obtain appointment by a judge, the public may legitimately ques-
in the communication. tion whether the lawyers engaged to perform the work are selected on the basis of
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. competence and merit. In such a circumstance, the integrity of the profession is

o . . undermined.
CaseNote: An attorney whose practice is concentrated in one particular area an

who represents himself as a specialist should be held to a higher standard of car
a generalist. The enforceability of this section insofar as it prohibits statements
are truthful and not misleading is questionable. Duffey Law Office v. Teaksport,
194 Wis. 2d 675, 535 N.W.2d 91 (Ct. App. 1995).

The term “political contribution” denotes any gift, subscription, loan, advance
osit of anything of value made directly or indirectly to a candidate, incumbent,
ical party or campaign committee to influence or provide financial support for
election to or retention in judicial or other government office. Political contributions
] . O L - in. initiative and referendum elections are not included. For purposes of this Rule, the
See, Peel v. Attorney Registration and Disciplinary Commission of lllinois, A%m “political contribution” does not include uncompensated services.
u.s. 91, .110 S.Ct. 2281, 110 L. Ed. 2d 83 (1990). . [3] Subject to the exceptions below, (i) the term “government legal engagement”
_ NOTE: The above annotations cite to SCR 20 as it existed prior to the adop- gengtes any engagement to provide legal services that a public official has the direct
tion of Sup. Ct. Order No. 04-07. ) ) o or indirect power to award; and (ii) the term “appointment by a judge” denotes an
ABA Comment: [1] Paragraph (a) of this Rule permits a lawyer to indicate afe%‘ﬁgointmem to a position such as referee, commissioner, Special master, receiver,
of practice in communications about the lawyer's services. If a lawyer practices oglyardian or other similar position that is made by a judge. Those terms do not, how-
in certain fields, or will not accept matters except in a specified field or fields, the lagger, include (a) substantially uncompensated services; (b) engagements or appoint-
yer is permitted to so indicate. A lawyer is generally permitted to state that the lawfRéntsmade on the basis of experience, expertise, professional qualifications and cost
is a “specialist,” practices a “specialty,” or “specializes in” particular fields, but su¢Bllowing a request for proposal or other process that is free from influence based
communications are subject to the “false and misleading” standard applied in Ri®n political contributions; and (c) engagements or appointments made on a rota-
7.1 to communications concerning a lawyer’s services. - tional basis from a list compiled without regard to political contributions.
[2] Paragraph (b) recognizes the long—established policy of the Patent and Tradg4] The term “lawyer or law firm” includes a political action committee or other
mark Office for the designation of lawyers practicing before the Office. Paragraghtity owned or controlled by a lawyer or law firm.
(c) recognizes that designation of Admiralty practice has a long historical traditions] political contributions are for the purpose of obtaining or being considered for
associated with maritime commerce and the federal courts. ~ agovernment legal engagement or appointment by a judge if, but for the desire to be
_ [3] Paragrapltd) permits a lawyer to state that the lawyer is certified as a speciakgnsidered for the legal engagement or appointment, the lawyer or law firm would
in a field of law if such certification is granted by an organization approved by aat have made or solicited the contributions. The purpose may be determined by an
appropriate state authority or accredited by the American Bar Association or ano#emination ofhe circumstances in which the contributions occur. For example, one
organization, such as a state bar association, that has been approved by theogtaire contributions that in the aggregate are substantial in relation to other con-
authority to accredit organizations that certify lawyers as specialists. Certificatigibutions by lawyers or law firms, made for the benefit of an official in a position to
signifies that an objective entity has recognized an advanced degree of knowleeggenceaward of a government legal engagement, and followed by an award of the
and experience in the specialty area greater than is suggested by general licensiggadPengagement to the contributing or soliciting lawyer or the lawyer’s firm would
practice law. Certifying organizations may be expected to apply standards of expgiipport an inference that the purpose of the contributions was to obtain the engage-
ence, knowledge and proficiency to insure that a lawyer’s recognition as a speciglight, absent other factors that weigh against existence of the proscribed purpose.
is meaningful and reliable. In order to insure that consumers can obtain access toTsgse factors may include among others that the contribution or solicitation was
ful information about an organization granting certification, the name of the certifshade to further a political, social, or economic interest or because of an existing per-
ing organization must be included in any communication regarding the certificati@@nal, family, or professional relationship with a candidate.
[6] If a lawyer makes or solicits a political contribution under circumstances that
SCR 20:7.5 Firm names and letterheads. (a) A lawyer shall constitute bribery or another crime, Rule 8.4 (b) is implicated.

not use a firm name, letterhead or other professional designation

that violates SCR 20:7.1. A trade name may be used by a lawyer SUBCHAPTER VIII

in private practice if it does not imply a connection with a govern-

mentagency or with a public or charitable legal servicggoiza- MAINTAINING THE INTEGRITY OF THE
tion and is not otherwise in violation of SCR 20:7.1. PROFESSION

(b) A law firm with offices in more than one jurisdiction may o o
use the same name or other professional designation in each j&fgR 20:8.1 Bar admission and disciplinary matters. ~ An
diction, but identification of the lawyers in an office of the firrpplicant for admission to the bar, or a lawyer in connection with
shall indicate the jurisdictional limitations on those not licensetibar admission application or in connection with a disciplinary
to practice in the jurisdiction where the office is located. matter, shall not:

(c) The name of a lawyer holding a public office shall not be (&) knowingly make a false statement of material fact; or
used inthe name of a law firm, or in communications on its behalf, (b) fail to disclose a fact necessary to correct a misapprehen-
during any substantial period in which the lawyer is not activeion known by the person to have arisen in the matter, or know-

and regularly practicing with the firm. ingly fail to respond to a lawful demand for information from an
(d) Lawyers may state or imply that they practice in a partnetdmissions or disciplinary authorigxcept that this rule does not
ship or other organization only when that is the fact. require disclosure of information otherwise protected by SCR
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. 20:1.6.

ABA Comment: [1] A firm may be designated by the names of all or some of its History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

members, byhe names of deceased members where there has been a continuing swBA Comment: [1] The duty imposed by this Rule extends to persons seeking
cession in the firm’s identity or by a trade name such as the “ABC Legal Clinic.” @&dmission to the bar as well as to lawyers. Hence, if a person makes a material false
lawyer orlaw firm may also be designated by a distinctive website address or compgatement itonnection with an application for admission, it may be the basis for sub-
rable professional designation. Although the United States Supreme Court has kelflient disciplinary action if the person is admitted, and in any event may be relevant
that legislation may prohibit the use of trade names in professional practice, usenat subsequent admission application. The duty imposed by this Rule applies to a
such names in law practice is acceptable so long as it is not misleading. If a privateyer’'s own admission or discipline as well as that of others. Thus, it is a separate
firm uses a trade name that includes a geographical name such as “Springfield Legdbssional dense for a lawyer to knowingly make a misrepresentation or omission
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in connection with a disciplinary investigation of the lawyer’s own conduct. Para-[3] If a lawyer were obliged to report every violation of the Rules, the failure to
graph(b) of this Rule also requires correction of any prior misstatement in the matteportany violation would itself be a professional offense. Such a requirement existed
that the applicant or lawyer may have made and affirmative clarification of any mis-many jurisdictions but proved to be unenforceable. This Rule limits the reporting
understanding othe part of the admissions or disciplinary authority of which the peebligation to those offenses that a self-regulating profession must vigorously
son involved becomes aware. endeavor t@revent. A measure of judgment is, therefore, required in complying with

[2] This Rule is subject to the provisions of the fifth amendment of the Unitébie provisions of this Rule. The term “substantial” refers to the seriousness of the pos-
States Constitution and corresponding provisions of state constitutions. A perste offense and not the quanturresfdence of which the lawyer is aware. A report
relying on such a provision in response to a question, however, should do so opeh@uld be made to the bar disciplinary agency unless some other agency, such as a
and not use the right of nondisclosure as a justification for failure to comply with tiiger review agency, is more appropriate in the circumstances. Similar considerations
Rule. apply to the reporting of judicial misconduct.

[3] A lawyer representing an applicant for admission to the bar, or representing ] The duty to report professional misconduct does not apply to a lawyer retained
lawyer who is the subject of a disciplinary inquiry or proceeding, is governed by tigerepresent a lawyer whose professional conduct is in question. Such a situation is
rules applicable to the client-lawyer relationship, including Rule 1.6 and, in sofgeverned by the Rules applicable to the client-lawyer relationship.
cases, Rule 3.3. [5] Informationabout a lawyer’s or judge’s misconduct or fitness may be received

b)&a lawyer in the course of thart1 lawyer’s participation idn anfapproved lawyers o}:
. - . judges assistance program. In that circumstance, providing for an exception to the
SCR 20:8.2 Judicial and legal officials. (@) A lawyer shall eporting requirements of paragraphs (a) @maf this Rule encourages lawyers and
not make a statement that the lawyer knows to be false or wittyes tcseek treatment through such a program. Conversely, without such an excep-

reckless disregard asite truth or falsity concerning the qualifica- ion, lawyers and judges may hesitate to seek assistance from these programs, which
ay then result in additional harm to their professional careers and additional injury

tions or integrity of a judge, adjudicatory officer or public |¢9a’E the welfare of clients and the public. These Rules do not otherwise address the con-
officer, or of a candidate for election or appointment to judicial d¢dentiality ofinformation received by a lawyer or judge participating in an approved
legal office. lawyers’ assistance program; such an obligation, however, may be imposed by the
i . o . rules of the program or other law.
(b) A lawyer who is a candidate for judicial office shall comply
with the applicable provisions of the code of judicial conduct. SCR 20:8.4 Misconduct. It is professional misconduct for a
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. lawyer to:

ABA Comment: [1] Assessments by lawyers are relied on in evaluating the pro- : ; : i
fessional or personal fitness of persons being considered for election or appointn&e&(a) violate or attempt to violate the Rules of Professional Con

to judicial office and to public legal offices, such as attorney general, prosecut@giCt,knowingly assist or induce another to do so, or do so through
attorneyand public defender. Expressing honest and candid opinions on such maifge acts of another:

contributes to improving the administration of justice. Conversely, false statements . -

by a lawyer can unfairly undermine public confidence in the administration of justice. (D) commit a criminal act that reflects adversely on the law-

[2] When a awyer seeks judicial office, the lawyer should be bound by applicabieer’s honesty, trustworthiness or fitness as a lawyer in other
limitations on political activity. respects;

[3] To maintain the fair and independent administration of justice, lawyers are . . . . .
encouraged to continue traditional efforts to defend judges and courts unjustly criti- (C) engage in conduct involving dishonesty, fraud, deceit or

cized. misrepresentation;
(d) state or imply an ability to influence improperly a govern-

SCR 20:8.3 Reporting professional misconduct. (&) A mantagency or official or to achieve results by means that violate
lawyer who knows that another lawyer has committed a violatigha Rules of Professional Conduct or other law:

of the Rules of Professional Conduct that raises a substantial ques-

tion as to that lawyer’s honesty, trustworthiness or fithess as a Iawie) knowingly assist a judge or judicial officer in conduct that

yer in other respects, shall inform the appropriate pI‘OfESSiOIlg)%rP violation of applicable rules of judicial conduct or other law;
authority. i

(b) A lawyer who knows that a judge has committed a violation (f) violate a statute, supreme court rule, supreme court c_)rder or
of applicable rules of judicial conduct that raises a substanti]P'éme court decision rggulatn?g the conduct of lawyers;
question as tthe judge’s fitness for office shall inform the appro- (9) Violate the attorney's oath; _ _
priate authority. . (h) fail to cooperate in the investigation of a grievance filed

(c) If the information revealing misconduct under subs. (a) ith the office of lawyer regulation as required by SCR 21.15 (4),
(b) is confidential under SCR 20:1.6, the lawyer shall consult wi IR 22.001 (9) (b), SCR 22.03 (2), SCR 22.03 (6), or SCR 22.04
the client about the matter and abide by the client’s wishes to thé OF

extent required by SCR 20:1.6. (i) harass a person on the basis of sex, race, age, creed, religion,
(d) This rule does not require disclosure of any of the followEClor, national origin, disability, sexual preference or marital sta-
ing: tus in connection with the lawyer’s professional activities. Legiti-

. . . .. ... mate advocacy respecting the foregoing factors does not violate

(1) Information gained by a lawyer while participating in ?)ar (i) y resp g going
confidential lawyers’ assistance program. " History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv.

(2) Information acquired by any person selected to mediate 0Case Note:The undisputed fact of conversion of a client's money demonstrates

i i igj i matter of law the element of dishonesty, in violation of sub. (c). Office of Lawyer
arbitrate dljputets benNIeen l?wy?.rs aggngl Otl.n of "i profes?ona D lation v. Scanlan. 2006 Wi 38, 290 Wis. 2d 30, 712 N-W.2d 877, 04-1930°
economic dispute Involving law firm dissolu 'Ons{ €rmination Of NOTE: The above annotations cite to SCR 20 as it existed prior to the adop-
departure of one or more lawyers from a law firm where su@bn of Sup. Ct. Order No. 04-07.

information is acquired in the course of mediating or arbitratingWisconsin Comment:Intentional violation of tax laws, including failure to file

the dispute between Iawyers. tax returns or failure to pay taxes may violate SCR 20:8.4 (f), absent a showing of
. . bility t Al D | P d A t C 2 Wis. 2d 600,
History: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv. Y o 62 (1ogg). Ty Froceedings Agains assidy2 Wis
_CaseNote: New Rules Clarify Lawyers’ Duty to Report Professional Misconduct. Wisconsin Committee Comment:Failure to cooperate, paragraph (h), was pre-
Dietrich. Wis. Law. May 2007. viously enforced as a violation of paragraph (f). Paragraph (h) was added to the rule

Wisconsin Comment:The change from “having knowledge” to “who knows” in to provide better notice to lawyers of the obligation to cooperate. Other statutes,
SCR 20:8.3 (a) and (b) reflects the adoption of the language used in the ABA Mad#s, orders, and decisions continue to be included within the definition of miscon-
Rule. See also SCR 20:1.0 (g) defining “knows.” The requirement under paragrapist and are enforceable under paragraph (f).

(c) that the lawyer consult with the client is not expressly included in the Model Rule paragraph§) through (i) do not have counterparts in the Model Rule. What consti-

Paragraph (d) (1) differs slightly from the Model Rule. It deletes reference tites harassment under paragraph (i) may be determined with reference to anti—dis-
judges. The reference to confidential lawyers’ assistance programs includes promination legislation and interpretive case law. Because of differences in content
grams such as the state bar sponsored Wisconsin Lawyers’ Assistance Proguadmumbering, care should be used when consulting the ABA Comment.
(WISLAP), the Law Office Management Assistance Program (LOMAPh®Eth- ABA Comment: [1] Lawyers are subject to discipline when they violate or
ics Hotline. attempt to violate the Rules of Professional Conduct, knowingly assist or induce

ABA Comment: [1] Self-regulation of the legal profession requires that memanother to do so or do #fwrough the acts of another, as when they request or instruct
bers of the profession initiate disciplinary investigation when they know of a violan agent to do so on the lawyer’s behalf. Paragraph (a), however, does not prohibit
tion of the Rules of Professional Conduct. Lawyers have a similar obligation wiHawyer from advising a client concerning action the client is legally entitled to take.
respect to judicial misconduct. An apparently isolated violation may indicate a pat{2] Many kinds of illegal conduct reflect adversely on fitness to practiceslash,
tern of misconduct that only a disciplinary investigation can uncover. Reportingag offenses involving fraud and the offense of willful failure to file an income tax
violation is especially important where the victim is unlikely to discover the offensgsturn. Howeversome kinds of offenses carry no such implicatioaditionally, the

[2] A report about misconduct is not required where it would involve violation dfistinction was drawn in terms of offenses involving “moral turpitude.” That concept
Rule1.6. However, a lawyer should encourage a client to consent to disclosure wieane be construed to include offenses concerning some matters of personal morality,
prosecution would not substantially prejudice the client’s interests. such as adultery and comparable offenses, that have no specific connection to fitness
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for the practice of law. Although a lawyer is personally answerable to the entire criiduct will occur.

nal law, a lawyer should be professionally answerable only for offenses that indicatﬂistory: Sup. Ct. Order No. 04-07, 2007 WI 4, 293 Wis. 2d xv; Sup. Ct. Order No.
lack of those characteristics relevant to law practice. Offenses involving violengg. o6 5008 Wi 109. filed 7-30-08 ' eft-1-09 ' '

dishonesty, breach of trust, or serious interference with the administration ijystlcé%:sé Note'SCR 26'8 5 authorizeé thé OLR‘to proceed with a complaint alleging
are in that category. A pattern of repeated offenses, even ones of minor significpcEi o oo ther state’s rules of professional conduct for alleged misconduct that
when considered separately, can indicate indifference to legal obligation. occurred in a proceeding before a court in the other state. OLR v. Marks, 2003 WI
[3] A lawyer who, in the course of representing a client, knowingly manifests Q)M' 265 Wis. 2d 1, 665 N.W.2d 836, 01-2284. '

words or conduct, bias or prejudice based upon race, sex, religion, national originNOTE: The above annotations cite to SCR 20 as it existed prior to the adop-
disability, age, sexual orientation or socioeconomic status, violates paragraphifg of Sup. Ct. Order No. 04-07.
when such actions are prejudicial to the administration of justice. Legitimate advoyyisconsin Comment: SCR 20:8.5 differs from the ABA Model Rule 8.5. Due
cacy respecting the foregoing factors does not violate paragraph (d). A trial judgg'substantive and numbering differences, special care should be taken in consulting
finding that peremptorghallenges were exercised on a discriminatory basis does gk ABA Comment. [Re Order No. 06-06, effective January 1, 2009]
alone establish a violation of this Rule. o ABA Comment: Disciplinary Authority. [1] It is longstanding law that the con-
[4] A lawyer may refuse to comply with an obligation imposed by law upon a goaldict of a lawyer admitted to practice in this jurisdiction is subject to the disciplinary
faith belief that no valid obligation exists. The provisions of Rule 1.2 (d) concernipgithority of this jurisdiction. Extension of the disciplinary authority of this jurisdic-
a good faith challenge to the validity, scope, meaning or application of the law appdn toother lawyers who provide or offer to provide legal services in this jurisdiction
to challenges of legal regulation of the practice of law. is for the protection of the citizens of this jurisdiction. Reciprocal enforcement of a
[5] Lawyers holding public office assume legal responsibilities going beyorigrisdiction’s disciplinary findings and sanctions will further advance the purposes
those of other citizens. A lawyer’s abuse of public office can suggest an inabilitydpthis Rule. See, Rules 6 and 22, ABA Model Rules for Lawyer Disciplinary
fulfill the professional role of lawyers. The same is true of abuse of positions of groforcement. Aawyer who is subject to the disciplinary authority of this jurisdiction.
vatetrust such as trustee, executor, administrator, guardian, agenfieed difector underRule 8.5 (a) appoints an official to be designated by this Court to receive service
or manager of a corporation or other organization. of process in this jurisdiction. The fact that the lawyer is subject to the disciplinary
authority of this juisdiction may be a factor in determining whether personal jurisdic-
tion may be asserted over the lawyer for civil matters.
SCR 20:8.5 Disciplinary authority; choice of law. (a) Dis- Choice of Law. [2] A lawyer may be potentially subject to more than one set of

CIPLINARY AUTHORITY. A lawyer admitted to the bar of this state i%léles ofprofessional conduct which imposefelientobligations. The lawyer may be

. L . . ﬂfnsed to practice in more than one jurisdiction with differing rules, or may be
subject to the disciplinary authority of this state regardless &imitted to practice before a particular court with rules that differ from those of the
where the Iawyer’s conduct occurs. A |awyer not admitted to t[}]@&sdiction‘orjurisdictions in which the lawyer is licensed to practice. Additionally,

. . . LT . e lawyer’s conduct may involve significant contacts with more than one jurisdic-
bar of this state is also subject to the disciplinary authority of this,.
state if the lawyer provides or offers to provide any legal service$3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that mini-
i H H iepinli izing conflicts between rules, as well as uncertainty about which rules are applica-
in this Stat.e' A Iawyer may be .Subje(.:t t_O the dlsmplmary au’thorm& is inthe best interest of both clients and the profession (as well as the bodies hav-
of both this state and another jurisdiction for the same condugig’authority to regulate the profession). Accordingly, it takes the approach of (i)
; ierinli - providing that any particular conduct of a lawyer shall be subject to only one set of
(b) CHoICEOFLAW. In the exerC|_se of the disciplinary aUthomygul s of professional conduct, (ii) making the determination of which set of rules
of this state, the Rules of Professional Conduct to be applied shglies to particular conduct as straightforward as possible, consistent with recogni-
be as follows: tion of appropriate regulatory interests of relevant jurisdictions, and (iii) providing
’ X . i . protection from discipline for lawyers who act reasonably in the face of uncertainty.
(1) for conduct in connection with a matter pending before aj4] Paragraph (b) (1) provides that as to a lawyer's conduct relating to a proceeding

tribunal. the rules of the jurisdiction in which the tribunal Sits{aending before a tribunal, thewyer shall be subject only to the rules of the jurisdic-
! fon in which the tribunal sits unless the rules of the tribunal, including its choice of

unless the rules of the tribunal provide otherwise; and law rule, provide otherwise. As to all other conduct, including conduct in anticipation
of a proceeding not yet pending before a tribunal, paragraph (b) (2) provides that a
(2) ITOI’ any other _conduc;t, i lawyer shall be subject to the rules of the jurisdiction in which the lawyer’s conduct
(i) if the lawyer is admitted to the bar of only this state, thescurred, or, if the predominant effect of the conduct is in another jurisdiction, the
H ; rules ofthat jurisdiction shall be applied to the conduct. In the case of conduct in antic-
rules to be applied shall be the rules of this state. ipation of a proceeding that is likely to be before a tribunal, the predominant effect
(ii) if the lawyer is admitted to the bars of this state and anothésuhch ‘condé{ctpould be where the conduct occurred, where the tribunal sits or in
g : other jurisdiction.
jl_JrIS(_jIC_tlor_], Fhe rl’”es _tO be applied Sha” be the rUIeS. of the adr'jﬁ?[s] When a lawyer’s conduct involves significant contacts with more than one
ting jurisdiction in which the lawyer principally practices, excegtrisdiction, it may not be clear whether the predominant effect of the lawyer’s con-
that if particular conduct clearly has its predominant effect F\JCI will occur in a jurisdiction other than the one in which the conduct occurred. So
R . . . . ong as the lawyer’s conduct conforms to the rules of a jurisdiction in which the law-
another JUflS(_j'C_tlor_‘ n which the |aWye_r is admitted to the bar, thigrreasonably believes the predominant effect will occur, the lawyer shall not be sub-
rules of that jurisdiction shall be applied to that conduct. Ject to discipline under this Rule.
seey . . . PR [6] If two admitting jurisdictions were to proceed against a lawyer for the same
('_“) if th_e !aWyer IS adm_lHEd_ to the bar in another jurisdictiononduct, they should, applying this rule, identify the same governing ethics rules.
and is providing legal services in this state as allowed under th@sey should take all appropriate steps to see that they do apply the same rule to the

; B sameconduct, and in all events should avoid proceeding against a lawyer on the basis
rules, the rules to be applied shall be the rules of this state. ¢~ consistent rules.

(c) A lawyer shall not be subject to discipline if the lawyer’s [7] The choice of law provision applies to lawyers engaged in transnational prac-

s riading ; ; e, unless international law, treaties or other agreements between competent regula-
conductconforms to the rules of a jurisdiction in which the lawye?gry authorities in the affected jurisdictions provide otherwise. [Re Order No. 06-06,
]

reasonably believes the predominant effect of the lawyer’s cafrective January 1, 2009
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